My Contracts Outline

The Objective and Subjective Views of Contracts:
· Ray v. William G. Eurice & Bros., Inc.:  Ray (P), an engineer, presented architect’s plans to Eurice (D) to solicit a bid for the construction of a house.  D rendered an estimate based on revisions to plans.  Revised plans were attached to a contract which was read and signed by Eurice.  Subsequently, Eurice refused to perform, and Ray sued for breach.  D contended he never saw the specifications referred to by the contract and believed the contract referred to his own specifications.   A mistake precluded a meeting of the minds.  The trial court found for D and P appealed.

· Holding-- A party is bound to a signed document which he has read with the capacity to understand it, absent fraud, duress, and mutual mistake. (Objective Theory)  
· The only intent of the parties to a contract which is essential is their intent to enter into a contract (to say the words and do the acts, which constitute their manifestation of intent.) 

· A party’s outward manifestations of an intent to contract is sufficient to bind him to the agreement.

· The fairness of the law is that it treats everyone the same.  
· The classical approach is that contract law has to be objective…it goes to the extreme with Judge Learned Hand’s 20 bishop’s quote—Even if 20 bishops testified that the D meant something else than what he signed, he would still be held, “unless there were some mutual mistake….”  Court sees this as an objective, not a subjective, test.
· Reasonable person test—Allows the judge to decide what the contract meant despite what parties thought.  This is in conflict with the reality of life.
· Park 100 Investors, Inc. v. Kartes:

· The Kartes (D) negotiated with Park 100 (P) to lease space for their business.  A lease agreement was signed which did not include any provisions for a personal guaranty of the lease and a personal guaranty was never mentioned.  A representative of  Park 100 later had the Kartes also sign a lease agreement but did not tell them they were actually signing a personal guaranty of lease.  The Kartes later refused to affirm that part of the tenant agreement.  Park 100 brought suit to collect rent under the personal guaranty.  The trial court found the P obtained the Kartes’ signatures on the personal guaranty of lease through fraudulent means.  Park 100 appealed.

· Holding—A contract of guaranty cannot be enforced by the guarantee, where the guarantor has been induced to enter into the contract by fraudulent misrepresentations or concealment on the part of the guarantee.  

· Park 100 claims the Ds had a duty to read the document that they signed and cannot avoid their obligations under the agreement by claiming ignorance of its terms.  However, says the court, where one employs misrepresentations to induce a party’s obligation under a contract, one cannot bind the party to the terms of the agreement. 

· The requirement of reasonable prudence in business transactions is not carried out to the extent that the law will ignore an intentional fraud.

Offer and Acceptance:  Bilateral Contracts:

· Bilateral Contracts were seen by classical theorists as being the product of offer and acceptance.  Bilateral Contracts involve an exchange of reciprocal commitments.  A bilateral contract is a promise for a promise.
· Lonergan v. Scolnick:  After Lonergan (P) had made several inquiries concerning some advertised land; Lonergan sent a letter stating he wanted the property, but it had been sold to another several days before.  He alleged a valid contract had been formed while Scolnick said they had merely negotiated in the letters sent back and forth.  Lonergan brought a suit for specific performance and/or damages alleging that a contract had been formed.  Scolnik alleged that they had merely negotiated, no offer and acceptance had occurred, and there had been no meeting of the minds. 

· Holding—Before a contract can be formed, there must be a meeting of the minds of the parties as to a definite offer and acceptance.  

· The court says the correspondence here indicates the D was intending to find out whether P was interested, rather than an intending to make an offer.  D stated in the letter that he intended to sell to another if possible.  The court says that the plaintiff should have known that further assent on the part of the defendant was required.

· Determining, “Was that an offer?” often turns on the question of whether it was addressed to the world in general, or a large group, or only to one potential offeree.  If the former, a court is likely to say that the recipient of such a communication should not assume that the sender intended to subject itself to a whole group of potentially binding acceptances.      

· Restatement & 26:  Preliminary Negotiations: “It is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.

· An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  

· Mailbox rule:  an acceptance will in some circumstances be treated as effective as soon as dispatched.  

· Restatement & 63 says:  Time When Acceptance Takes Effect:

· Unless the offer provides otherwise:

· An accptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the oferee’s possession, without regard to whether it ever reaches the offeror; but 

· An acceptance under an option contract is not operative until received by the offerror.

· &65: Reasonableness of medium of Acceptance, &66: Acceptance must be properly dispatched, &67: Effect of Receipt of acceptance improperly dispatched

· Normile v. Miller:  Miller (D) made changes to Normile’s (P) presented form to purchase Miller’s property.  Prior to the expiration of the original offer, Miller sold to another.  Even though Normile knew this, he initialed D’s counteroffer, after initially apparently declining it, and turned it in just under the deadline of the original offer.  Normile sued for specific performance.  Segal was awarded summary judgement and Normile appealed the denial of his.   

· Holding--If a seller rejects a prospective purchaser’s offer but makes a counter offer that is not accepted by the prospective purchaser, does the prospective purchaser have the power to accept after the offer has been revoked?  No

· In this case by entering into a K with someone else, defendant manifested her intention to revoke her previous counter-offer to plaintiff.  The P knew when he attempted to accept.

· It is a fundamental tenet of the common law that an offer is generally freely revocable and can be countermanded by the offeror at any time before it has been accepted by the offeree.

· This offer to purchase remains only an offer until the seller accepts it on the terms contained in the original offer by the prospective purchaser.  If the seller does accept, it becomes a valid, binding, and irrevocable contract. 
· A counter offer is not an acceptance.  It is assumed the initial offer has been rejected.  

· An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.  However…

· RoC2, 36: (1)An offeree’s power of acceptance may be terminated by :

· rejection or counter-offer by the offeree, or

· lapse of time, or

· revocation by the offeror, or

· death or incapacity of the offeror or offeree.

Offer and Acceptance:  Unilateral Contracts: 

· A bilateral Contract is formed when the parties exchange promises of performance to take place in the future:  Each party is both a promisor and a promisee; the offeree’s communicated acceptance also constitutes in effect her promise to perform.  

· However, if the offeror should offer to exchange his promise of a future performance only in return for the the offeree’s actual rendering of performance, rather than a mere promise of future performance, then the transaction would give rise to a Unilateral Contract.
· Unilateral Contracts—If the offeror should offer to exchange his promise of a future performance only in return for the offeree’s actual rendering of performance, rather than her mere promise of future performance, then the transaction would give rise to a unilateral contract.  Only one party (the offeror) would be a promisor, and the offeree’s rendering of performance would constitute her acceptance of the offer.  

· The concept of unilateral contract affords maximum protection to the offeror, who would not be bound unless and until he had received the performance he sought.  For the oferee however, it carries certain risks.  If the offeror should revoke his offer at a time when the offeree had commenced but not yet completed the performance, classical theory denied the offeree any remedy on the contract because the offer had been revoked before acceptance (before the contract ever came into being.)

· Wormser’s Brooklyn Bridge Argument:
· The objection is made, however, that it is very “hard” upon B that he should have walked half way across the bridge that he should have walked half-way across the bridge and get no compensation.  

· But because B is not bound to continue, B is free-will.  Why should A not be free-will as well, why then should A be bound?  If B gets tired and quits have way across A cannot recover.  No one is bound until the act is completed (until performance is tendered).  

· They each have and should have the opportunity to withdraw.

· Wormser’s argument is bottomed on free will, liberty and mutuality of obligation.  His analysis summarizes the classical impatience with arguments based on fairness and justice in the individual case, with the inevitable “hard cases make bad law.”

· Petterson v. Pattberg (NY Ct of Appeals 1928)—

· Pattberg (D) offered to discount the mortgage on J. Petterson’s estate on the condition that it be paid on a certain date.  Petterson had showed up at Pattberg’s door, announcing he was going to pay him, only to be told the mortgage had already been sold to another.  Petterson sues for breach of contract.  Judgement for Petterson.  Pattberg appeals.  

· Holding—An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.  

· What should Petterson have done?  Shoved the money underneath the door, in that case the performance would have been tendered before withdrawl, he also could have put it in the mail unless the terms of the agreement stated a specific method of performance (in person).

· Revocation of offer for unilateral contract:  Effect on part performance:  If an offer requested in the offer is given or tendered by the offeree in response thereto, the offeror is bound by a contract, the duty of immediate performance of which is conditional on the full consideration being given or tendered within the time stated in the offer, or, if no time is state therein, within a reasonable time.  (This reflects the view of Corbin rather than Williston).
· Rule: An offer to sell property may be withdrawn before acceptance without any formal notice to the person to whom the offer is made.  If is sufficient if that person has actual knowledge that the person who made the offer has done some act inconsistent with the continuance of the offer, such as selling the property.

· Restatement & 45:  (1) Where an offer invites an offeree to accept by tendering performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

· (2) Tender has to be completed according to the terms of the offer.

· Commentary:  manifestation of contrary intention.  The rule is designed to protect the offeree in justifiable reliance on the offeror’s promise, and the rule yields to a manifestation of intention which makes reliance unjustified.

· Hohlfeldian Analysis

· Right—Something you can get the government to enforce.  (Ex., you have a right to have a contract enforced, for compensation, damages, etc.)  Corbin says that when we are talking about a right, we are talking about two people.  

· Duty—The correlative of a right.  If I have a right against you, you have a duty to me.  My right is  your duty.  (you have a duty not to violate my right.)  

· No-right—Opposite of a right. 

· Privilege—Opposite of a duty.          

Right(-------------( Duty
          ↕                                 ↕

No-right(--------(Privilege
· The professor has a right to make us come to class 80% of the time.  We have duty to show up.

· The professor has no right to call a class on Sunday afternoon.  We have the privilege to show up or not.  

· How do we get from one half (Right<->Duty) to the other (No-right<->Privilege)? 

· Power—The ability to change legal relations:

· “Would you like to have lunch?” (No legal relations)

· “I’ll pay you $300 to have a model come to lunch with     me.” (Legal relations—can be sued for damages)

· A change from a privilege to a duty or a no-right to a right=power.

· My power is your liability.  Power(----(Liability
· The absence of power=a disability.

· Power(----------(Liability /  Disability(-------(Immune

1.) The power of the offeror to make a contract is one of privilege to one of right and duty.  I allow you the offeree to change the relationship.  If I do not revoke, I make myself vulnerable to you.  In this example, the offeree is privileged.  

2.) If I punch you in the nose, I give you the power of tort, which changes the legal relations also.  (Sometimes, power comes in violating a duty, and sometimes it comes by privilege.)

3.) The offeror is privileged to withdraw his offer and offerees power (unless irrevocable.) 

4.) Classical contract law says you cannot accept an offer you know nothing about, as you cannot bargain for that thing.  For example, if I find a lost dog and return it to the owner without knowing a $5000 reward has been offered, should I be said to have accepted when I knew nothing about the reward?  Corbin says why not?

5.) Corbin discusses the offers that cross each other in the mail.  If the offers are identical, why should a contract not be formed.  The two parties intended to be bound.  Even though there is no awareness, each has acted and expressed consent.  

6.) He also asks, if you are relying on an offer a person says will be left open, shouldn’t you be allowed to rely on it?  This is radically different from the classical approach.  

7.) Corbin describes the problematic scenario of the offeror who says he will keep an offer open for money (which is addressed in a different contract from the one to purchase Blackacre).  If the offer is closed, after you have paid your money, you are left pointing to the contract for irrevocability and not the one for Blackacre and are, consequently, out of luck.  Corbin sees this as a fine distinction of little substance and says it can be avoided by not seeing it.  He says we should collapse both contracts into one.  By avoiding awareness of the problem, you solve the problem.  

8.) Corbin asks who should be burdened by the risk of a unilateral contract.  He says, “The offeror will have to pay nothing if the acceptance is not fully completed, and if it is so completed he has received the requested equivalent for his promise.”  The offeree risks expense and labor, as completing the acceptance is prohibitively expensive (or near so).  He who bears the risk should possess the privilege.  We need to know when the offer is accepted, to know what the rule is.  

9.) Mutual Assent—“The rule generally laid down is that the act of offer and acceptance must be expressions of assent….  It may be said here, as in the law of torts, that the parties are presumed to intend the consequences of their acts, but this is often a violent presumption contrary to fact.  To indulge such a presumption is merely to hold that the actual intention of the parties is not the determinative fact, or even that it is wholly immaterial.”  

· Cook v. Coldwell Banker/Frank Laiben Realty Co. 
· (MO Ct of App., 1998)—P, Cook, said she had accepted Coldwell’s, D, offer of a bonus by substantial performance.  The bonuses were to be paid at the end of the year, but Coldwell changed the conditions a few months later and moved the pay time to March of the following year.  Cook stayed with Coldwell until the end of the year in reliance of the original offer, but she was not paid.  Cook sent a demand letter but was refused.  She filed an action for breach of bonus contract.  Jury awarded her.  D appealed.

· In context of an offer of a unilateral contract, an offeree may not revoke an offer where the offeree has made substantial performance.

· Restatement & 45:

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders the beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  

(This rule protects the offeree in justifiable reliance on the offeror’s promise.)

· Cook had created an underlying option contract under 45.  She should get her whole promise, even if she does not stay until March.  You cannot change or modify a contract in this way.  Coldwell cannot change the terms as she “was walking across the Brooklyn Bridge.” 

· Duldulao v. Saint Mary of Nazareth Hospital Center (SC Ill, 1987)—

· Duldulao, P, alleges that her employer, Saint Mary’s, D, breached promises set out in their employee handbook barring the termination of permanent employees without progressive disciplinary procedures.  She alleged her procedural rights had been violated.  She said she had an implied contract.  The trial court denied her motion for summary judgement and granted St. Mary’s.  The appellate court reversed both rulings.  St. Mary’s appealed. 

· The Supreme Court believed that the procedure for firing a permanent employee in the handbook was a unilateral contract, and that by doing their job the employee provided both acceptance and consideration.

· Holding—An employee handbook or other policy statement creates enforceable contractual rights if the traditional requirements for contract formation are present.  First the language of the policy statement must be clear enough that an employee could reasonably believe an offer has been made.  Second, the statement must be disseminated to the employee in such a manner that the employee is aware of its contents and reasonably believes it to be an offer.  Third, the employee must accept the offer by commencing or continuing to work after learning about the policy statement.

· The majority of states have held for employees in terms of handbooks. Employers cannot change the terms midstream.  She is walking across the bridge.  The employer could have provided a disclaimer that the terms of the handbook are not binding, but this would make it an ineffective handbook.  Revision contract—says the employer can change the terms.   

· Employers often do not want to be bound by a unilateral contract, but courts bind them with a unilateral contract analysis.  The courts say they do not care whether or not there was awareness because the employer got what he wanted: employee good will, stability, etc.  

· Consideration—Value given by one party in exchange for performance, or a promise to perform, by another party.  There surely are some promises we do not want to bind one to in a court of law.  What are the differences, however?  Consideration has to be enough to enforce a promise.  According to Linzer:

· No lawyer should ever get involved with a unilateral contract.

· No contract written by a lawyer should have a consideration problem.

· Hamer v. Sidway (NY Ct of App. 1891)—Sidway’s (D) decedent promised to pay $5000 to Hamer’s (P) assignor if he would forebear from the use of liquor, tobacco, swearing, or playing cards or billiards for money until his 21st birthday.  The nephew petitioned for his money on his 21st, but the uncle was afraid he would squander it, so he kept it with interest.  Nephew agreed to this.  Story died 12 years later without paying William.  William had assigned his right to the money to his wife who in turn assigned it to Hamer who brought this action for breach of contract when Sidway refused to pay.  

· Holding—In general, a waiver of any legal right at the request of another party is a sufficient consideration for a promise.  The nephew had the legal right to drink and smoke etc. and he gave it up.

· Giving up a legal right for consideration doesn’t have to be a detriment (some would say that giving up such things were good for the boy) He gave up a legal detriment.  This is a bargained for exchange, I see it as a unilateral k.

· Benefit/Detriment was a notion already under attack at the time of this case.  However, it is not the basic concept for consideration.  “I love Hamer, but I can’t tell you how demoralizing it is to read an exam discussing a twenty-first century contracts problem in terms of benefit/detriment.”  

· Justice Holmes says there must be a bargain for consideration.  Your benefit has to be my detriment.  They must be connected to one another.  Something on each side is given in exchange for the other. 

· Baehr v. Penn-O-Tex Oil Corp. (SC of MN 1960)—Baehr (P), the lessor of a gas station, learned while on vacation that Penn-O-Tex (D) had taken over and was running the station to collect money owed to them by the lessee (Kemp).  Penn-O-Tex representative assured Baehr on at least two occasions that he would receive his checks for the rent, but he never did.  He brings suit, arguing that his forbearance to bring suit was sufficient consideration.  P was awarded an estimated amount but the D was awarded a jnov.  P appealed.

· Not Quid Pro Quo

· This court is not applying the benefit detriment test this court is using the bargained for exchange test.  Holmes says its not good enough that there be a benefit detriment, they have to be related to one another. (The promise has to be why he did it.)  If the promise and the act/consideration are not connected they are no good.

· The classical system calls for a tight bargain, where consideration is given in exchange for another promise.

· Is forbearance to sue considered consideration?  It could be but it would have to be shown that it was bargained for.  

· Consideration requires that a promise be the product of a bargain.  In this case the forbearance to sue was simply convenient because Baehr was on vacation.

· He could only recover if he could prove that Penn-O-Tex had promised to pay him in exchange for his promise not to sue.

· Ron Fullers Famous discussion on the functions performed by legal formalities:
· A clear “form” was the seal.

· Fuller says consideration serves an evidentiary.

· The second function is cautionary: something for something.

· Then Channeling: It forces us into the form of a bargain, rather than a casual promise.  It forces us into Quid Pro Quo (something for something) and limits us in the way we can bind ourselves.

· Doughtery v. Salt
· Dougherty (P), a minor, was visited by his aunt who said she wanted to take care of him.  She gave him a promissory note that carried no indication of consideration.  After her death, a suit was brought to enforce the note, which was dismissed, although the jury found consideration from the note.  The appellate court reversed, finding consideration.  Salt, executor, appealed.    

· Holding (Cardozo, J.)—A note which is not supported by consideration is unenforceable.  This note was the voluntary and unenforceable promise of an executory gift (a gift to be performed in the future) (gifts must be tendered, her intent to give a gift must be carried out before her death)

· No consideration here.  Charlie does not do anything.  Cardozo had nothing to work with.  A lawyer could have had Charlie put in her will, a trust set up for him, etc.  Nothing is consideration that is not regarded as such by both parties. 

· Plowman v. Indian Refining Co.
· The Ps were told that because of their past service, they would be retired at half pay.  The length of such payments was in debate.  The payments were made for one year and then discontinued.  The Ps said a contract had been made to pay them for life.  The D said there was a lack of consideration for such a contract.    

· Holding—Past services are not sufficient consideration to support the enforceability of a contract to provide continuing payments to former employees.  

· Appreciation of past services of pleasure afforded the employer thereby is not a sufficient consideration…if there be no legal consideration, no motive such as love, respect, or affection for another, or a desire to do justice or fear or trouble or a desire to equalize the shares in an estate, or to provide for a child, or regret having advised an unfortunate investment, will support a promise.

· Administrator: a person appointed by the court to manage the assets of an intestate decedent.
· Williston’s Tramp Hypo:  Why is the mens’ walking not consideration?  Williston gives his famous example of the tramp that is told, “if you go around the corner to the clothing shop there, you may purchase an overcoat on my credit.”  The walk is merely a necessary condition to get to the store.  He is not trying to bargain with the tramp here.  It’s not like a bargain, a walk across the bridge.  What about an estranged father who tells his daughter to be at Tiffany’s at a set time so he could buy her a ring and reneges when she arrives?  The travel to get there may be more than a necessary condition of his buying her the ring. He may have used the offer to get her there, so benefit/detriment may be present.  We could come up with several things that are not bargains and make them look like bargains.

· Batsakis v. Demotsis  

· Batsakis (P) loaned Demotsis (D) 500,000 drachmae, $25 in American money, in return for the D’s promise of $2000 in American money.  The D refused to pay, claiming lack of consideration.  Batsakis brought an action to collect on the note and recovered a judgement of $750, plus interest.  Batsakis appealed for the stated sum of the note, plus interest.  During WWII, where US currency would not have been good.

· Holding—Mere inadequacy of consideration will not void a contract.

· Failure of Consideration (failure of consideration)—I bargained for something, and it did not happen.  The instrument never became a valid obligation.                                                             

· Want of consideration—No contract (what we have been talking about to this point).  The judge said consideration did not fail.  She got her money.  It sounds as if the 500,000 drachmae was something she wanted.  The fact that she would pay for something with her eyes wide open shows consideration should not be second guessed.  It may not have been a great bargain, but she agreed to pay it.      

· Agents and Principles:
· Agency is a consensual relationship in which one person, the agent, agrees to act on behalf of, and subject to the control of, another person, the principle.  (person means legal person which can include corporations as well as individuals).

· The Principle’s right to control the agent is the essence of the relationship.  
· When the agent does something a principle tells him to, the agent is said to have express authority, and it will be viewed in law as an act of the principle himself.
· Authority may be implied as well.

· READ IN DETAIL ABOUT PRINCIPLES AND AGENTS ETC. ON BRIEF.
· Kriksey v. Kriksey ( 1845)—“Sister Antillico” (P) received a letter from her brother-in-law (D) telling her if she moves down, she will have a place to raise her family.  She moved sixty miles, and did not secure the land she lived on, which she would have had she stayed.  After two years, she was required to leave.  She contended the loss she sustained in moving was sufficient consideration to support the D’s promise.  She sued for breach of contract (she relied on the D’s promise), and received $200.  P appealed.  SC reversed.

· Today under modern law this would be a strong promissory estoppel case.  Corbin clearly did not create promissory estoppel; here it is written about many years before Corbin was born.

· Holding:  a gratuitous promise is not enforceable even if a party has reasonably relied upon that promise and has suffered loss and inconvenience.
· Although the judge writing the opinion dissented and believed the loss and inconvenience was sufficient consideration, at this time the court believed it was a gratuity promise and no action would lie in breach.  This is 100 years before section 90 in the restatement.

· Griener v. Greiner: Mr. Greiner disinherited two of his sons, leaving property to his wife and other relatives.  Mrs. Greiner (P) offered one of them, Frank (D), a tract of land if he would move back to the family land.  Frank did so.  Mrs. Greiner, convinced by one of the favored sons not to give Frank the deed, brought a suit of forcible detention against Frank so she could recover the land.  Frank alleged that an enforceable contract by way of promissory estoppel had been created based on his detrimental reliance on the promise.  The district court ordered for D.  P appealed, saying her conveyance of land to him was a future intention.  

· Holding:  Under section 90 a promise reasonably inducing definite and substantial action is binding.  

· A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.

· Remember only use section 90 when there is no consideration.  Do not use it when consideration is present.

· The promisor is effected only by reliance which he does and should foresee, and enforcement must be necessary to avoid injustice.

· Estoppel does not create a contract.  It merely prevents the promisor from challenging the validity of the agreement.  Whether there is a bargain here is a different question.

· Wright v. Newman: Wright (D) had agreed to support Newman’s (P) son and daughter, but later DNA testing showed he was the natural father of only the daughter.  Wright had listed himself on the son’s birth certificate and gave the child his last name.  He held himself out to others as the natural father and allowed the child to consider him so.  Newman refrained from identifying and seeking support from the natural father as a consequence.  Newman sues Wright and trial court rules for her.  D appeals.  

· Holding—A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  

· While there was no written contract, promissory estoppel applies.  Newman and her son relied on Wright’s promise of support to their detriment.  (In these cases we find you don’t need words for promises.  Acts may function like a promise. Implied contract—one not stated in words, comes from actions or indirection of what you said.  We are moving away from a bargain for exchange.  Section 90—the further we move from promise and the more we move toward reliance.)   

· A party may incur a contractual obligation by promissory estoppel to provide support for a child.

· Allgheny College v. National Chautauqua County Bank (READ BRIEF) —Johnston promised the college (P) $5000 to be paid 30 days after her death.  She stated that the money be used to fund a scholarship in her name.  She gave $1000 as a down payment.  She later attempted to revoke the request.  After her death, the college submitted a $4000 claim to her executor who refused the request.  The trial court found no consideration.  The college appealed, claiming adequate consideration in their efforts to comply with Johnston’s requests.  
· Holding (Cardozo)—When the promisor requires that the promisee do anything in exchange for the promise there is adequate consideration present when dealing with charitable contribution. 

· By accepting the $1000 down payment the college impliedly agreed to comply with Johnston’s scholarship request.  Its attempt to perform its obligation under the pledge is sufficient consideration.  \ 

· Cardozo:  He takes charitable subscriptions out of the classical doctrine.  When talking about a half truth he says you need an exchange (not just the bargain half).

· Cardozo: says that when the school took the money they created a bilateral contract.  Argument that he sends the message that Promissory Estoppel is the coming thing but ultimately he wanted to expand the doctrine of consideration.

· Dissent (Kellogg):  said this was just a gift and if it was anything else it was just a unilateral contract, then it wouldn’t be tendered until 30 days after she dies.  There’s a rule that an offer expires with the death of the offeror.  So a unilateral contract wouldn’t lie either.

· “…Cardozo uses promissory estoppel primarily as evidence that the gap between the loose benefit-detriment rule and classical bargain theory was closing, especially when charitable subscriptions were involved….  But the reason to teach The Allgheny College Case is that by reading it closely…students can learn how and why the concept of consideration changed in this century, can ask whether we should go back to a stricter view of bargain, and…can be introduced to the real question: do we need consideration at all? ” (Linzer)   

1.) RoC2, 90:

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  (Promissory Estoppel—Substitutes for consideration.  A person is barred from withdrawing a promise the other party is relying on.  There is a promise and reliance to your detriment.) 

(2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance.  (You do not need consideration here.  This was written 40 years after Algheny.  This was not the law then.)  

· This case is an expansion of consideration.  For promissory estoppel, the college would have had to show they relied to their detriment.  However, they didn’t.  It would be hard to show detrimental reliance.  

· King v. Trustees of Boston University (Supreme Jud. Ct. of Mass. 1995)—Coretta Scott King (P)  sued BU (D) for conversion of papers that MLK had deposited with BU.  The jury determined King had made a promise to give absolute title of the papers to BU in a letter signed by him, and that the promise was enforceable as a charitable pledge supported by consideration or reliance.  The jury also said the letter was not a contract.  The trial denied P’s jnov.  She appealed alleging that BU could not reasonably rely on his statement of donative intent because of his initial retention of legal ownership, and that one statement in the letter amounted to a will and was unenforceable.  

· Holding—If donative intent is sufficiently clear, the court will give effect to that intent to the extent possible without abandoning basic contract principles such as reliance.  

· Rule of Law: A charitable subscription must be supported by reliance or consideration.  To enforce a charitable subscription you must prove a promise to give something to charitable institution and that it was supported by consideration or reliance.

· The bailor-bailee relationship established in the letter could be viewed by a rational factfinder as a security for the promise to give a gift in the future of the bailed property, and thus as evidence in addition to the statement in the letter of an intent of the donor to be bound.  The statute of wills does not prevent a person form making a contract or a promise to take effect at his death.  The letter could have been read to contain a promise supported by consideration or reliance and the issue of the transfer of ownership was properly submitted to the jury. 

· Reliance—The university had been taking care of the documents.  Reliance does not have to be that great.  Most courts have not dispensed with reliance, but it is confined.  

· No where does the law say you need less reliance to uphold a charity case, this is just what the jury found in this case, the jury may…is what this case is saying.

· Katz v. Danny Dare:  Katz (P) had worked for Danny Dare (D) for over 25 years.  Due to personal injuries suffered as he tried to stop a robber, he became ineffective.  His brother-in-law, Shopmaker, was the president of Danny Dare.  Through Shopmaker, Dare sought to induce Katz’s retirement by paying him pension benefits.  Dare first offered him $10,500 which Katz refused.  Then, in a letter, Shopmaker offered $13,000, plus other benefits, where Katz would receive $1000 more a year than if he stayed with Dare.  Katz accepted.  His retirement was in reliance of the pension.  After Katz retired, he received his pay for some time, but his eventually was reduced to 50%.  Katz sent this first check back, and Dare stopped sending them altogether.  (Shopmaker testified that he felt Katz’s health had improved to the point where he could work.)  Katz sued, contending Dare was estopped from denying the enforceability of the agreement.  Dare contended Katz did not give up anything by retiring, and he was going to be fired anyway.  The trial court denied recovery, and Katz appealed.

· Rule of law:  A party need not show that he gave up something to which he was legally entitled before he can prove detrimental reliance upon a promise not supported by consideration.

· The Doctrine of Promissory Estoppel is designed to protect those to whom a promise was made which, is not legally enforceable until the requirements of the doctrine are met.   Those requirements are as follows; (1) a promise: (2) a detrimental reliance on such a promise; and (3) injustice can be avoided only by enforcement of the promise.

· It doesn’t matter what would have happened if he had not relied on the promise and retired.  The facts are contrary to this assertion by D in that D continued to negotiate with P for over 13 months.  D did not discharge P but made every effort to induce P to retire voluntarily on the promise of the pension.

· The other outline goes through the cases he went through and compared to this one in class.
· Reliance:  Reliance says it doesn’t have to be an even exchange; if there’s reliance the promise is enforceable by the courts.

· Restitution has a connection to contracts but it is not a contract remedy.  

· I have a lot of class notes over restitution.
A.) Restitution                                                                                                   Express Contract—A contract given in express terms.                              Implied-in-fact Contract—Actions implied the contract (non-verbal)   “Implied-in-Law” Contract—Where there was unjust enrichment for one party or one party benefited; where there was no meeting of the minds, no assent.

(1) Implied-in-law is not based on contract.  It is based on liability.  It is not a contract.

(2) Implied-in-fact—You tell a dentist you want your teeth cleaned.  They give you a bill at the end.  You agreed to pay the standard charges.  When you order food, you implicitly agree to pay their charges.  You have a contract.  Corbin calls these tacit contracts.  Implied-in-fact is actually what is inferred from the parties’ conduct. 

(3) Restitution has one foot in tort (unjust enrichment) and one foot in contract (benefit).  Restitution is not handled under Restatement (Second).  It may come up under (Third).

· Glenn v. Savage: Savage’s (D) lumber fell into the river, and Glen (P), without being asked, saved it.  He then sued to recover the amount he spent to save it.  Savage maintained he was not responsible for Glenn’s unsolicited actions.  The trial court awarded Glenn damages, and Savage appealed.  

· Holding—A gratuitous act solely for the benefit of another does not give rise to a duty to pay therefor.  

· To make a party liable under these circumstances he must have requested the performance or service, or after he knew of the service he must have promised to pay for it.

· Looking at 117 it looks like P may have been able to recover if the intended to charge or to keep the lumber for himself.  It doesn’t seem quite right that the law should require restitution for this service.  What if the owner was poor, or P knew he would never pay for such service.

(1) Restatement of Restitution 116:




A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if

(a) he acted unofficiously and with intent to charge therefor 

(b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

(c) the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

(d) it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial.   

(2) Restatement of Restitution 117

(1) A person who, although acting without the other’s knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if

(a) he was in lawful possession or custody of the things or if he lawfully took possession thereof, and the services or expenses were not made necessary by his breach of duty to the other, and

(b) it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with the owner by reasonable means, and

(c) he had no reason to believe that the owner did not desire him so to act, and

(d) he intended to charge for such services or to retain the things as his own if the identity of the owner were not discovered or if the owner should disclaim, and 

(e) the things have been accepted by the owner

· I believe 116 and 117 have been omitted from the restatement.  I’m not sure, but they’re not in the restatement 2nd that I have.
Illustration: In a storm, A’s boat is cast adrift on a river and is being broken by the current.  B engages the assistance of others and after several hours’ work removes the boat to a place of safety from which A, with knowledge of the facts, subsequently takes it.  Assuming B’s intent to charge for his services and expenses, he is entitled to restitution from A. 

(3) Reliance (90)/Restitution=two sides of the same coin

(4) Professor John Wade—“One who, without intent to act gratuitously, confers a measurable benefit upon another, is entitled to restitution, if he affords the other an opportunity to decline the benefit or else has a reasonable excuse for failing to do so.  If the other refuses to receive the benefit, he is not required to make restitution unless the actor justifiably performs for the other a duty imposed upon him by law.”  “Gratuitously” here seems to define the answer the best.  You did not consciously intend to make a gift with your service.   

· Commerce Partnership v. Equity Contracting:  Commerce (D) contracted with a general contractor to perform improvements in its office building.  Equity (P) was the stucco and surfacing subcontractor for the job, and completely performed its work.  The general contractor did not pay Equity for the work, and later filed for bankruptcy.  Equity sued Commerce, alleging unjust enrichment.  Commerce said it had paid the general contractor in full.  The trial court entered judgement in favor of Equity, and Commerce appealed.  

· Holding:  Where an owner has given consideration for the subcontractor’s work by paying out the contract price for the work, an unpaid subcontractor’s claim that the owner has been unjustly enriched must fail.

· The elements of a cause of action for quasi contract are:
· The P has conferred a benefit on D

· The D has knowledge of the benefit

· The D has accepted or retained the benefit

· The circumstances are such that it would be inequitable for the D to retain the benefit without paying fair value for it.  

· The Key to the subcontractor winning such a suit is to prove that the benefits conferred upon the owner were unjust, and that the owner hasn’t paid anyone or given any consideration for the services.
· May a subcontractor sue an owner in quasi-contract for an implied in law contract for work done under a contract with a general contractor?  He must first exhaust all remedies against the general contractor and prove that he is still unpaid and then would have to prove that the owner hasn’t paid anyone so that the benefit is unjust.

· An unjust enrichment cannot exist where payment has been made for the benefit conferred.

· This case shows you the difference between implied in fact contracts and implied in law contracts. and the implied in law remedies for unjust enrichment.  More in my class notes on this.
· Watts v. Watts:  Sue (P) and James Watts (D) accumulated property during their 12 year non-marital relationship and produced two children.  She was 19 when they met, living with her parents, and working full time as a nurse’s aide in preparation of her nursing career.  Shortly after they met, James persuaded her to quit her job and move into an apartment paid for by him.  During their relationship, she contributed child care and homemaking services.  She also contributed personal property, worked in his office as a receptionist, and started a business from which he barred her after she moved out of their home.  Her claim was based on five theories, one being unjust enrichment.  The trial court dismissed the action for failure to state a claim on which relief may be granted, and this appeal followed.  

· Holding:  Unmarried cohabitants may raise claims based upon unjust enrichment following the termination of their relationships where one of the parties attempts to retain an unreasonable amount of the property acquired through the efforts of both.

· The court noted that because no express or implied-in-fact agreement usually exists between the parties in cohabitation termination cases, recovery based upon unjust enrichment is sometimes referred to as “quasi-contract,” or contract “implied-in-law” rather than “implied in fact.”  Quasi contracts are obligations created by law to prevent injustice; so under some circumstances restitution may be had when no promises were made.  (Check out notes in brief)

· Restitution is a consideration substitute and should never be used unless there is no consideration between parties.

· Mills v. Wyman: Mills (P) nursed and cared for Levi Wyman, the son of the D.  Upon learning of this, Wyman (D) promised to repay Mills for his kindness and expenses incurred.  Later, Wyman reneges on his promise.  Mills filed an action in the court of common pleas.  Wyman wins a nonsuit against Mills.  Mills appealed.  

· Holding--A moral obligation is not sufficient consideration for a promise.  There must be some other preexisting legal obligation, which will suffice as consideration.  

· If he had been a minor you could have argued necessaries.  
· The court writes, “There must have been some preexisting obligation which has become inoperative by positive law, to form a basis for an effective promise.  The cases of debts barred by the statute of limitations, of debts incurred by infants, of debts of bankrupts, are generally put for illustration of this rule.”  These are enforceable because there was a pre-existing legal obligation.  In the case, no pre-existing legal obligation existed.  A subsequent promise to honor and revive certain moral obligations will be enforceable at law.   

(1) RoC2, 82:

(1) A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations.

(2) The following facts operate as such a promise unless other facts indicate a different intention:

(a) A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness; or

(b) A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the obligee, made as interest on or part payment of or collateral security for the antecedent indebtedness; or

(c) A statement to the obligee that the statute of limitations will not be pleaded as a defense. 

(2) RoC2, 83:




An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding. 

(3) RoC2, 85:  If a minor who has reached majority promises to pay a debt he incurred while a minor it becomes legally binding (he can do this by not withdrawing from the obligation).

· This is where he tried to clear things up on the board for us:
· Express Contract:
· Benefit/detriment

· Bargained for exchange

· Promissory Estoppel
· Promise + reliance

· “to prevent injustice”

· Implied in Fact Contract
· Nonverbal

· But intentional

· A whole page in my notes on restitution and the restatements.
· Webb v. McGowin:  Webb (P), while in the scope of his duties for W.T. Smith Lumber Co., was clearing a floor which required him to drop a 75 lb. Pine block form the upper floor of the mill to the ground.  Just as he was releasing it, he noticed J. McGowin below and directly under where the block would have fallen.  In order to divert the block, he fell with it, breaking an arm and leg and ripping his heel off.  He was left crippled, unable to do labor.  In return for his act, McGowin promised to pay Webb $15 a week for the rest of Webb’s life.  J. McGowin paid this for eight years, but shortly after his death, the payments stopped.  Webb brought this action against the executors of McGowin’s estate for payments due him.  The executors obtained a nonsuit against him.  Webb appealed.  

· Holding:  If a promisee cares for, improves, and preserves the property of the promisor, though done without his request, is that sufficient consideration for the promisor’s subsequent agreement to pay for the service because of the material benefit?  Yes.

· Some Courts follow the strict letter of the law and do not allow moral consideration.  Others follow their duty and do justice; they allow past and moral consideration to create an enforceable contract; this court is in the minority.
(1) RoC, 86:  Promise for Benefit Received:

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.  




A material benefit alone is not enough to give rise to a right to recovery.  The additional fact of the subsequent promise does justify imposing an obligation.  Why?  

(3) Promissory restitution cases can be seen as occupying a middle ground between classical contracts and the pure restitution cases.  The similarity to classical contract is in the obligation that rests on the assent of the person subject to liability.  On the other hand, the promissory restitution cases involve liability even though no bargained-for exchange has occurred.  

· Material Benefit Rule:  holds that if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.

· There is A Lot in the other outline about this case!
· Obligation in the Absence of Agreement

· In this section, the editors tell us we are talking about irrevocable offers.  Remember, in classical contract law, failure to reach an agreement on all terms would preclude the arising of any contractual obligation, since an acceptance that did not precisely match the offer could in law amount to no more than a counteroffer.  Until the offer was thus fully and unequivocally accepted, no liability would be incurred by the offeror, who could at any time prospectively terminate the offeree’s power of acceptance by revoking his offer.  Much of the history of modern contract law has involved a gradual movement away from this position, toward a lower, but perhaps less predictable, threshold of liability.  

· James Baird Co. v. Gimbel Bros. Inc:  Gimbel (D) heard that bids were being taken for a public building and had an employee obtain the specifications for linoleum required for the building.  He submitted offers to various possible contractors, including Baird (P), of two prices for linoleum depending upon the quality used.  The offer was made in ignorance of a mistake as to the actual amount of linoleum needed, causing Gimbel’s prices to be about half the actual cost.  The offer stated:  “If successful in being awarded this contract, it will be absolutely guaranteed…and…we are offering these prices for reasonable prompt acceptance after the general contract has been awarded.”  Baird received this on the 28th of December, the same day Gimbel discovered its mistake, and telegraphed all contractors of the error, but the communication was received by Baird just after Baird submitted its lump sum bid relying on Gimbel’s erroneous prices.  Baird’s bid was accepted on the 30th.  Baird received Gimbel’s written confirmation of the error on the 31st but sent an acceptance despite this two days later.  Gimbel refused to recognize a contract.  Baird sued for breach of contract to deliver the linoleum under a contract of sale.  The judge directed a judgement for Gimbel.  

· Holding:  Promissory Estoppel cannot be applied against an offer for an exchange not meant to become a promise until consideration has been received. 

· D offered to deliver the linoleum in exchange for P’s acceptance not for its bid.  That offer could become a promise to deliver only when the equivalent was received; that is when P promised to take and pay for it.

· Though the offer had been withdrawn Baird had already relied on it in computing his bid for the job.

· There’s a lot in the other about this case.
· Drennan v. Star Paving Co.
· Gimbel (D) heard that bids were being taken for a public building and had an employee obtain the specifications for linoleum required for the building.  He submitted offers to various possible contractors, including Baird (P), of two prices for linoleum depending upon the quality used.  The offer was made in ignorance of a mistake as to the actual amount of linoleum needed, causing Gimbel’s prices to be about half the actual cost.  The offer stated:  “If successful in being awarded this contract, it will be absolutely guaranteed…and…we are offering these prices for reasonable prompt acceptance after the general contract has been awarded.”  Baird received this on the 28th of December, the same day Gimbel discovered its mistake, and telegraphed all contractors of the error, but the communication was received by Baird just after Baird submitted its lump sum bid relying on Gimbel’s erroneous prices.  Baird’s bid was accepted on the 30th.  Baird received Gimbel’s written confirmation of the error on the 31st but sent an acceptance despite this two days later.  Gimbel refused to recognize a contract.  Baird sued for breach of contract to deliver the linoleum under a contract of sale.  The judge directed a judgment for Gimbel.  

· Holding:Drennan’s reliance on Star’s offer made the offer irrevocable. The court utilizes 90 in holding the offer to be irrevocable.  Star had reason to expect that if its bid was low it would be used by Drennan and so induced “action…of a definite and substantial character on the part of the promissee.”  

· This case greatly expanded the use of promissory estoppel.  This court allowed the use of promissory estoppel to keep an offer open for a reasonable period of time if it was justifiably relied on.

· This case turns section 90 into something that can be used for commercial matters, it expands promissory estoppel to keep an offer open if a commercial deal it has been relied on.
· Berryman v. Kmoch:
· Berryman (D) entered into an agreement giving Kmoch (P), a real estate agent who wrote the agreement, an option to purchase his land, yet the recited consideration was never paid.  Berryman expressed to Kmoch his desire to be released from the agreement and sold the property to a third party.  Subsequently, Kmoch sought to exercise the option, and Berryman sued to have the option declared void for lack of consideration.  Kmoch contended his expenditures of time and money in attempting to find a buyer for the land constituted detrimental reliance on the agreement rendering it enforceable without consideration based on promissory estoppel.  No consideration because it wasn’t bargained for.  The trial court entered summary judgement for Berryman, and Kmoch appealed.  

· RoC2, 87 (Option Contract):

An offer is binding as an option contract if it

(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) is made irrevocable by statute.

(As 87 only requires “recited” consideration, does it require consideration at all?)

· This case is a narrow view of section 90.  The court says Promissory Estoppel would not be applied unless it would prevent unjustness and that there was no substantial reliance because the P was just doing was real estate brokers do.

· An option contract must be supported by consideration in order for it to be binding?  Yes  (here the court says it must be).

· In order for Promissory Estoppel to be invoked as a substitute for consideration the evidence must show 3 things:

· Promise was made under such circumstances that the promisor reasonably expected the promisee to rely on the promise.

· The promisee acted as could reasonably be expected in relying on the promise and 

· A refusal by the court to enforce the promise must be virtually to sanction the perpetration of fraud or must result in other injustices.

· Restatement 2nd 43:  An oferee’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the oferee acquires reliable information to that effect.

· Restatement 2nd 87(a)(1):  An offer made in a signed writing is binding “as an option contract” if it “proposes an exchange on fair terms within reasonable time” and “recites a purported consideration.”  This suggests the consideration could be sufficient even if it was never paid but just recited.  Although you should always just pay the consideration to make sure the option is legally binding.

· Is the withdrawal a breach of contract?  An option contract is an irrevocable offer, an offer to sell something that is irrevocable because consideration is paid for it.  No consideration was given for the contract, so Berryman could withdraw.  However, had there been consideration, Berryman was entitled to say he “wanted to be released.”  This would not be a withdrawal but a request.  He would not have been able to withdraw if his request had been denied.  Had he made an unequivocal statement, in this situation, that he would not perform, he would have been guilty of breach.  

· The primary distinction between promises supported by promissory estoppel and those supported by consideration is that consideration is bargained for while promissory estoppel is not.  The detriment suffered as a consequence of the promise does not induce the promise.  Courts generally will analyze a contract for the presence of consideration, and only in its absence will the elements for promissory estoppel be determined.      

· Pop’s Cones, Inc. v. Resorts International Hotel, Inc.
· Pop’s (P), a vendor of TCBY, negotiated with Resorts (D) to lease a location in its resort hotel.  Relying on Resorts’ advice and assurances that an agreement had been reached, Pop’s ended its lease at its other location, placed its equipment in temporary storage, and retained an attorney to finalize the terms of the lease.  When Resorts later withdrew its offer, Pop’s could not return to its former location, which had been relet, and incurred further expenses until it found another suitable location one year later.  Pop’s sued Resorts for damages resulting form its detrimental reliance upon promises made during the contract negotiations.  When Resorts’ motion for summary judgement was granted, Pop’s appealed.  Won a trial.

· This case relaxed the rigid definition of the promise.  It relaxed the standard the court relied on in Malaker (case quoted in the opinion).
· This case is the modern version of an old case:  Hoffman v. Red Owl.

· The prima facie case of promissory estoppel does not require a strict showing of a clear and definite promise and is now one of an equitable analysis designed to avoid injustice.

· The court cites Malaker which “seemed to have heightened the amount of proof required to establish a ‘clear and definite promise’ by searching for ‘an express promise of a clear and definite nature.’”  However, it reasons, recent cases relax the strict requirement in making a prima facie case of promissory estoppel.  

· The court cites Malaker which “seemed to have heightened the amount of proof required to establish a ‘clear and definite promise’ by searching for ‘an express promise of a clear and definite nature.’”  However, it reasons, recent cases relax the strict requirement in making a prima facie case of promissory estoppel.  

· Pop’s stands for the theory that you do not have to have a focused promise under sec. 90.  Resorts says in a letter that its offer was not binding.   However, Pop’s was told to move forward with its move

· There is no contract here.  However, Pop’s is given damages because it relied on Resorts’ promise.  We have assurances that amount to a promise here (although we don’t quite have a promise). 

· Mid-South Packers, Inc. v. Shoney’s Inc.
· Mid-South (P) and Shoney’s (D) engaged in negotiations for Shoney’s to purchase pork products from Mid-South. Mid-South had submitted a “proposal” letter that set forth prices and terms at which Mid-South would supply Shoney’s meat.   Eventually, the parties agreed that Mid-South would sell to Shoney’s on an as-ordered basis.  Part of the initial agreement was that there would be a 45-day notice of any price increase.  Subsequently, when Shoney’s made an order, Mid-South informed Shoney’s of a 10 cents-per-pound increase.  Shoney’s protested, but purchased anyway at 7 cent increase.  Shoney’s ordered from Mid-South several more times.  On the last order, Shoney’s deducted a $26,208 “offset” for what Shoney’s believed to be Mid-South’s improper price increases (due to the requirements in the “proposal” of a 45-day notice).  Mid-South sued for breach, and the trial court granted it summary judgement.  Shoney’s appealed. 

· UCC 2-205:  Firm Offers:
· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period or irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must separately be signed by the offeror.

· Here the Uniform Commercial Code is changing the common law.
· 2-205 basically says Mid-South gave them the 45-day notice but that can only brun for 90 days because there was no consideration given for the initial offer, which made it a “firm offer” according to the code.

· The court upholds this and says a firm offer lasts for 3 months period.

· Holding—In the absence of a requirements contract, each sale of a product to a purchaser carries its own contractual terms.  Mid-South’s firm offer had expired by the time it raised its prices.  Each sale thereafter was based on negotiations then.  Each time Shoney’s ordered, a new contract was formed.

· Shoney’s characterized its contract with Mid-South as a requirements contract.  This is an agreement in which one party agrees to purchase all his required goods or services from the other party exclusively for a specified time period.  (This can create problems.  Ex.--A buyer may agree to purchase all his goods from a seller and then order none.  He has to buy either 0 or all, nothing in between.  Consider the liability this is for the seller who must depend on the needs of the buyer.  If you agree to sell all your goods to one, you cannot go somewhere else.)  The court rejects this reasoning, as Shoney’s admitted it was free to purchase from anyone it wanted. 

· UCC 2-306:  Output, Requirements and Exclusive Dealings:
· A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

· Battle of the Forms
· Poel v. Brunswick-Balke-Collender Co.
· By telephone and letters, Brunswick (D) offered to purchase 12 tons of rubber from Poel (P).  Poel wrote Brunswick that he accepted the offer but added that payment must be made in U.S. gold or equivalent dollars within 20 days of delivery.  Brunswick’s agent, Rogers, accepted, but required that the rubber must be promptly delivered and that an immediate acknowledgement was required.  Brunswick subsequently informed Poel that Rogers was without authority to enter into the contract and refused to perform.  Poel brought suit for breach of contract.  Among the questions litigated was whether a valid contract had been formed.  Brunswick alleged that the parties were still in the negotiation stage with each party adding additional terms creating a situation of rejections and counteroffers.  

· Holding—An acceptance which varies any term of the offer is deemed a rejection and counteroffer.  An acceptance of an offer for the sale of goods must be the mirror image of the offer itself.

· If I say you have to accept exactly in these terms and you put in additional terms, no contract.

· UCC 2-207: Additional Terms in Acceptance or Confirmation:
· A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly conditional on assent to the additional or different terms. (Mirror image rule restated.)

· The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

· Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, (together with any supplementary terms incorporated under any other provisions of this Act).  (All default rules of code come back in.  Mainly provisions that effect the buyer.  First-shot rule replaces last-shot rule here.)
· 2-207 is analyzed in detail in the other outline.
· 2-207 was designed to do three things:
· Overrule Brunswick-Balke and the mirror image rule

· And deal with the written confirmation, where an agreement has been reached either orally or by informal correspondence between the parties and is followed by one or both of the parties sending formal memoranda embodying the terms so far agreed upon and adding terms not discussed.

· And to deal with offer and acceptance, in which a wire or letter expressed and intended as an acceptance or the closing of an agreement adds further minor suggestions or proposals.

· Most sellers feel that the UCC favors buyers.  The argument is that they are different terms and therefore knock each other out according to the code (not the UCC).
· Postponed Bargaining: The “Agreement to Agree”
· Walker. V. Keith
· Walker (P) entered into a ten-year lease with Keith (D).  The contract gave Walker an option to renew the lease for ten additional years.  The parties were to agree on a fair rental at that time to be fixed based on the “comparative basis of rental at the date of renewal with rental values at this time reflected by the comparative business conditions of the two periods.”  Walker attempted to renew his lease, but Keith refused.  Walker brought suit for damages or specific performance.  The court fixed the reasonable rental value at $125 a month.  Keith appealed alleging that there was no way to fix the price and no contract existed.   

· Holding:  The provision is fatally defective by failing to specify either an agreed rental or an agreed method by which it could be fixed with certainty.

· Rule of Law: They should have included some objective standard or method to determine the context of the agreement within reasonable certainty.  They should have included in the contract the way in which they would go about fixing the rent.

· Two situations of incomplete bargaining: 

Agreement to Agree—The parties have reached on a number of matters but have left for future agreement one or more terms (Walker v. Keith).


Formal Contract Contemplated—The parties have reached agreement in principle on at least the major provisions of their agreement but they contemplate the execution of a formal written contract.  

When the parties contemplate the execution of a formal contract, they often reduce their agreement in principle to a written letter of intent.  It is possible that a fact pattern could involve both an agreement to agree and a formal contract contemplated.  For ex., the parties might reach agreement on all material terms of contract, except for delivery dates, which would be left for future agreement; the parties could express their agreement in principle in a letter of intent which contemplates the execution of a formal contract.   

What does Quake fall under?  

· There are extensive notes in other outline about the agreement to agree and the formal contract contemplated.
· Missed class notes from Friday October 18th, get those.
· Quake Construction, Inc. v. American Airlines, Inc.
· American Airlines (D) hired a general contractor to prepare and accept bids and award contracts for construction of the expansion of American’s facilities at O’Hare International Airport.  Quake Construction (P) was invited by the general contractor to bid on the employee facilities and auto shop projects.  Quake was orally informed that it had been awarded the contract for the project.  To induce Quake and its subcontractors to provide their license numbers, the general contractor sent Quake a letter of intent stating that the formal contract agreement was being prepared and would be available for signature shortly.  The letter also contained a cancellation clause.  American later terminated Quake’s involvement, and Quake sued for the damages it had suffered in procuring the contract, preparing to perform under the contract, as well as its loss of anticipated profit from the contract.  The circuit court held that the letter was not an enforceable contract and dismissed the complaint.  The appellate court found the letter ambiguous regarding the parties’ intent to be bound by it and remanded.  D appealed.  

· Holding:  Intent of the parties controls.  If the parties construe the execution of a formal agreement as a condition precedent then no contract arises unless and until that formal agreement is executed.

· Although letters of intent may be enforceable, such letters are not necessarily enforceable unless the parties intend them to be contractually binding.  

· What must be determined, as a question of law, is whether the language of a purported contract is ambiguous as to the parties’ intent.  If the terms are ambiguous, parol evidence is admissible to ascertain intent.  

· The Statute of Frauds       
· A lack of a writing: The statute of Frauds: 
· General rules is that oral agreements are ok.
· SofF is that there is a notion that there are certain kinds of agreements that the courts are concerned about; they are going to require special proof that this is really the deal.
· Within the SofF: (need to use this phrase): it means that the statute of frauds applies.
· When are we within the SofF:
· Three main ones:
· If it is a sale of goods and the purchase price is 500 dollars or more.
· UCC applies regardless of the dollar amount.
· With respect to Personal Services contracts; but it is not all personal services k’s; only those that are not capable of being performed within a year.
· Deals in which there is no way it could be performed within a year.
· It is task specific
· Real estate sales; transfers of interests in real estate.
· Gets you regardless of dollar amount; it has to be an interest that has a term or duration that is more than a year.
· What we are looking for is satisfying the statute of Frauds:
· The primary way is in a writing.
· If you decide that a fact pattern is within the statute of frauds: look for 2 things:
· What the Question tells you about the contents of the writing?
· There are requirements for the writing.
· IF it is anything other than a sale of goods (non-UCC) in order for the writing to satisfy the statute of frauds all material terms must be in the writing. 
· All material terms means you can answer: who are the contracting parties and what did each agree to do?
· If it is a sale of goods for $500(today it is 5000) or more all the writing has to have is the quantity term.
· Who signed the writing?
· CL Rule is: to satisfy the SofF it has to be satisfied by the D (the person against whom this agreement is being enforced.)
· There is a UCC special rule: If it is a sale of goods for $500 or more there is a situation in which all is needed is the writing signed by the Plaintiff.
· This is a situation where both guys are merchants.(answer the damn letter).
· There are more notes in my class notes on Statute of Frauds.                                                

· Crabtree v. Elizabeth Arden Sales Corp.
· Crabtree (P) began negotiating with Arden (D) for the position of the latter’s sales manager.  Crabtree insisted upon an agreement for a definite term.  He asked for three years at $25,000 per year.  Arden offered two years with $20,000 per year the first six months, $25,000 per year the second six months, and $30,000 per year the second year.  This was written down by Arden’s personal secretary with the notation “2 years to make good.”  A few days later, Crabtree accepted.  When he reported, a payroll change card was made up and initialed by the executive vp showing the above pay arrangement.  When Crabtree’s second increase was not given at the end of the year, the comptroller prepared and signed another pay-roll change card noting the salary increase with “as per contractual agreement.”  Miss Arden allegedly refused to approve the second increase, denying Crabtree had been hired for any specific period.  Crabtree sued for breach of contract, and Arden claimed that even if an agreement to pay him for two years had been made, it was barred by the Statute of Frauds.  There was no signed agreement.  

· Holding:  the writing requirement may be met several documents and their relationships may be established by oral testimony.

· Rule of Law:  There is no requirement that the Statute of Frauds requirement be met by one document.  The “writing” may be met by several documents and their relationships may be established by oral testimony.

(1) When you make a written memo or notation about a contract, it is enforceable under the Statute of Frauds because the Statute of Frauds enforces most written contracts.   (Ex., if someone writes to you that the contract they sent you is unenforceable under the Statute of Frauds, it is now enforceable under the Statute of Frauds.)  

(2) As it is alleged that the contract here is for a two-year period, there must be written evidence of its terms to be enforceable as the two year performance would place it within the Statute of Frauds.  

(3) A contract not only has to be written.  It also has to be signed by the party in charge.  It does not have to be a full-fledged signature—could be monogrammed stationary, for example.  

(4) Issue--Is there satisfactory evidence to piece together from separate documents a written contract within the Statute of Frauds to make the agreement enforceable?  Holding—Yes.

(5) The two signed (or initialed) payroll cards were 1) signed with the intent to authenticate the information contained therein and 2) evidenced the terms of the contract.  

(6) All the essential terms were included except for the duration.  However, all that is required between the papers is a connection established by reference to the same transaction.  The two payroll cards and Ms. Arden’s memo all point to the Crabtree transaction.  A contract was made.  The “salary increase per contractual arrangements with Miss Arden” is more comprehensive evidence.  

(7) If a signed memo gives you enough of the contract information, it is good enough. 

· Winternitz v. Summit Hills Joint Venture
· Facts on brief.

· Holding:  There was no signed contract and therefore unless the doctrine of part performance applies to these facts, P has no remedy for a breach of contract.  

· P’s contention is that paying rent in February invokes the doctrine of part performance.  That issue is irrelevant because that doctrine is equitable and has no application where the principle relief sought is money damages.

· You only get remedies under part performance by specific performance (usually of an oral contract).

· Most courts require possession and valuable improvements for the doctrine of part performance to apply to land.

· The actions of D for the deliberate, independent and successful purpose of interfering with P’s contract for the sale of his business is actionable under tort law.

· Restatement & 129:  Part Performance:

· A k for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the statute of frauds if it is established that the party seeking enforcement, in reasonable reliance on the k and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.

· Alaska Democratic Party v. Rice
· The chair-elect of the Alaska Dem. Party orally offered the executive director job to Rice for two years.  The resulting obligation fell into the Statute of Frauds because it could not be performed within a year.  After quitting another job and moving to Alaska, Rice was told she could not have the job.  Rice sued and was awarded damages.  The party appealed.  

· Holding:  RoC2, 139 (1): A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  

· This brief is a good one.
(1) RoC2, 139 (2):  In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought

(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.


· The doctrine of promissory estoppel may be invoked to enforce an oral contract that falls within the Statute of Frauds.

· In order for a P to obtain enforcement of the k under &139, it may be necessary for him to demonstrate that by virtue of his reliance he has suffered injury that will not be compensable on any other basis.

· Promissory Estoppel: nobody has asked the promisee to do what she is doing;  she is doing it because of the promise. 
· 6 step approach:
· what is the promise?
· who made the promise and who is the promisee?
· What the Plaintiff (promisee) do after the promise was made?
· ***Was this thing that promisee did induced by or caused by (did it happen because of ) the promise?
· Should the guy that made the promise have anticipated this action; was if foreseeable?
· What is or isn’t foreseeable is a fact question
· Would it be unjust not to enforce the promise?
· Hammer v. Sidway:
· Uncle just says he will give him 5000 dollars just for no reason; the nephew doesn’t smoke etc. cause he wants his uncle to be proud.  That’s not consideration; it wasn’t asked for.

· The Meeting of the Agreement: Principles of Interpretations and the Parole Evidence Rule: (pg. 419)
· UCC 2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.  

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its content is given within 10 days after it is received.   A must object to B’s letter in writing within 10 days or he is bound by B’s letter.  In this situation, B is saying he confirms; A is bound if he does not object.  A has to object to the substance of the contract, that the contract is not accurate.  He cannot say he does not want to be bound.  This is an attempt to keep people from wriggling out of the contract.   
The meaning of an agreement:

· Joyner v. Adams:
· Joyner (P), owner of an office park contracted with Adams (D) to lease and develop property.  Adams agreed to pay Joyner a fixed  rate until 1980, contingent on Adams’ developing the property by that time.  Adams developed most of the property accordingly, except for one lot on which sewer and water lines were constructed but no buildings were erected.  Joyner asserted that his failure to properly develop the property made Adams liable for the suspended rent increases pursuant to the lease agreement.  Adams disputed this interpretation, claiming that the contract did not require that buildings be constructed.  Joyner filed suit, and trial court awarded $93,695.75 in damages.  Adams appealed.  

· Holding—Where there is disputed contractual language it is essential to determine whether any of the parties had knowledge of the other’s different meaning.

· A court must enforce a k in accordance with an innocent party’s meaning if one party knows or has reason to know what the other party means by certain language and that other party does not know or have reason to know of the meaning attached to the disputed language by the first party.

· The trial court mistakenly based its decision solely on the fact that Adams had drafted the agreement.  Contra proferentem—holds that contractual ambiguity should be resolved against the party who drafted the agreement.  This normally takes place in adhesion contracts but is not limited to such cases; here it is used where two business persons are dealing at “arms length.”   

· Fragaliment Importing Co. v. B.N.S. International Sales Corp.
· What is Chicken?
· Frigaliment (P), a Swiss corporation, and BNS (D), a NY corporation, made two almost identical contracts for the sale of chicken by the latter to the former.  BNS, which was new to the poultry business, believed any kind of chicken could be used to fill the order including stewing chickens.  Most of the order for the heavier birds was filled with stewers.  

· Holding:  Did Frigaliment support its burden of persuasion that the word “chicken” should be used in its narrower sense so as to exclude stewing chicken?  Answer—no.  

· Plain meaning rule—Do words have plain meaning?  Consider the parol evidence rule which allows you to exclude a party’s explanation of a contract when the party tries to explain the contract on its face (idea is that once you put something on paper, that is the end of it).  Are words really ever so clear that we do not allow a party to tell us something different?   Plain meaning promotes predictability only if you have a narrow audience that understands the language being used.

· C&J Fertilizer, Inc. v. Allied Mutual Insurance Co.
· P sued to recover under an insurance policy.  The trial court held for D; the definition of “burglary” was clear and P had not established a burglary under that definition.  P appealed.  

· Holding: Insurance policies contain an implied warranty of fitness for their intended purposes.  The reasonable expectations of the policyholder will be enforced.

· Courts should look beyond unfair provisions that were never really assented to and enforce the reasonable expectations of the policy holder.  
· Nothing in this record led P to reasonably anticipate that he would have no coverage unless the exterior of the premises was marked or damaged.  P should prevail because the definition of “burglary” is unconscionable based on the standardized nature of the k, the unequal bargaining positions, and the unreasonably favorable terms of the definition.

· Restatement &211: Standardized Agreements:
· (1) Except as stated in the subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody the terms of agreements of the same type, he adopts the writing as integrated agreement with respect to the terms included in the writing.
· (2) Such a writing is interpreted wherever reasonable as treating alike those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.
· Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.
· The Parol Evidence Rule:
· If the parol evidenence rule applies it has the effect of preventing one party from introducing into court extrinsic evidence of matters not contained in the written agreement between the parties where that evidence is offered to supplement or contradict the written agreement.

· The rule forbids you to add by parol where the writing is silent, as well as to vary where it speaks.

· Williston’s Four Corners Rule:
· If the language of a written agreement appears to admit to only one interpretation then the case is over and that is the interpretation it’s given.

· The modern/Corbin:
· According to the restatement a court should determine whether a writing is integrated by examining all the facts and circumstances, not just the four corners of the writing.

· The restatement also reflects Corbin’s view that a merger clause is not conclusive on the issues of integration but is only one factor that must be weighed.

· Policy behind the parol evidence rule:
· It is a rule founded on the obvious inconvenience and injustice that would result if matters in writing, made with consideration and deliberation, and intended to embody the entire agreement of the parties, were liable to be controlled by what the Lord Coke expressly calls, “the uncertain testimony of slippery memory.”

· The court in Thompson points out that in order for the parol evidence rule to apply the parties must have intended to have the terms of their complete agreement embraced in the writing. 

· Parol Evidence Rule:
· DO NOT MISSPELL PAROL EVIDENCE
· All about the impact of a written agreement; no written agreement no PER.
· All about the impact that a writing has on earlier agreements; even if those agreements happened to be in writing.
· 4 phrases: 
· Parol Evidence: evidence of an agreement made prior to this writing.
· Integrated Agreement: written and intended by the parties to be their last word.
· Complete Integration: final and complete
· Partial Integration: written and final as to what it covers, but it might not be the whole deal.

· Merger clause: Short hand way of saying this is the complete deal 

· Where you have an integrated agreement parol evidence can never contradict.
· What if it doesn’t contradict the integrated agreement but simply adds terms to it?
· When will the court consider parol evidence that doesn’t contradict the writing but adds to it?
· Is this a complete integration?
· While parol evidence can’t contradict but can add terms if it is  not a complete integration.
· Even if it is a complete integration, parol evidence can be used to explain ambiguous terms.
· What’s ambiguous is a judgment call.
· Can’t contradict, can supplement and can explain.
· Thompson v. Libby
· Thompson sold logs to Libby by written k.  The agreement was a simple paragraph that recited the cost and markings of the logs with provisions for payment.  D pleaded a warranty of the quality of the logs, alleged to have been made at the time of the sale, and breach of it.  D was allowed to enter verbal evidence of the warranty on the logs.  P objected.

· Rule:  Parol contemporaneous evidence is never admissible to contradict or vary the terms of the agreement.
· Parol evidence is at most only admissible when the written agreement on its face is incomplete.  Even if it is admissible it cannot be used to contradict or vary the written instrument.

------------------------------------------------------------------------------------------------------------

· Exceptions to the PER:
· PER does not apply to evidence offered to explain the meaning of the agreement.  (A written agreement may always be explained by parol evidence.)
· PER does not apply to agreements, whether oral or written, made after the execution of the writing.
· PER does not apply to evidence offered to show that effectiveness of the agreement was subject to an oral condition precedent.
· PER “ …to evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake or illegality.
· PER “ …to evidence that is offered to establish a right to an equitable remedy such as reformation of the k.
· PER “…to evidence introduced to establish a collateral agreement between parties.
------------------------------------------------------------------------------------------------------------
· Restatement 216(2): says that an agreement will not be regarded as fully integrated if the parties have made a consistent additional agreement which is either agreed to for separate consideration or is ‘such as in the circumstances might naturally be omitted.’
· In the UCC 2-202: indicates that ‘consistent additional terms’ should be excluded under 2-202(b) where in the court’s view they would if actually agreed upon have been included in the document.
· Taylor v. State Farm Mutual Insurance Co.
· Taylor sued state Farm for bad faith, seeking damages for an excessive judgment, claiming State Farm improperly failed to settle within the policy limit.

· Parol evidence is admissible to prove intent even if the k wording is plain and clear on its face so long as that extrinsic evidence does not contradict the terms of the written k.
· This allows the court to consider the intent of the parties before making its determination that evidence is or is not admissible under the constructs of the parol evidence rule.
· The judge must first consider the offered evidence, then if he finds that the k language is reasonably susceptible to the interpretation asserted by its proponent, the evidence is admissible to determine the meaning intended by the parties.  
· Thompson and Taylor can be contrasted on the approach they use to decide whether to admit extrinsic evidence once the parol evidence rule is found to be applicable.  
· Thompson holds that absent some exception to the PER, extrinsic evidence is admissible only if the court finds the language of the writing to be ambiguous.

· To determine if its ambiguous the court looks only at the four corners of the writing.

· By contrast the Taylor court decides that parol evidence is admissible if the language of the writing is “reasonably susceptible” of the proffered meaning.

· In making this determination the court will consider at least preliminary the extrinsic evidence and need not find the agreement ambiguous.

· Restatement & 214: Evidence or Contemporaneous Agreements and Negotiations:
· Agreements and Negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish:
· The writing is or is not integrated agreement
· That the integrated agreement, if any, is completely or partially integrated
· The meaning of the writing, whether or not integrated
· Illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause.
· Ground for granting or denying rescission, reformation, specific performance, or  other remedy.
· UCC 2-202: Final Written Expression: Parol Extrinsic Evidence:
· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parities as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement, or of a contemporaneous oral agreement but may be explained or supplemented by 

· (a) by course of performance, course of dealing, or usage of trade and 

· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended as a complete exclusive statement of the terms of the agreement.

Restatement 222: Usage of Trade

· (1) A usage of trade is a usage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement.  It may include a system of rules regularly observed even though particular rules change from time to time.

· (2) The existence and scope of usage of trade are to be determined as questions of fact.  If a usage is embodied in a written trade code or similar writing the interpretation of the writing is to be determined by the court as a question of law.

· (3) Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade which they know or have reason to know gives meaning to or supplements or qualifies their agreement.

& 223: Course of dealing:

· (1) A course of dealing is a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

· (2) Unless otherwise agreed, a course of dealing between the parties gives meaning to or supplements or qualifies their agreement.

&202

· where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.

· Sherrod, Inc. v. Morrison-Knudsen Co.
· Sherrodd (P) subcontracted with a sub-contractor to the general contractor, Morrison-Knudsen (D), to do certain work.  Sherrodd contended that a representative of Morrison-Knudsen told him there were 25,000 cubic yards of excavation to be performed on the job and that he based his reliance on that representation.  Morrison-Knudsen denied that its representative made such a statement.  Sherrodd’s bid was accepted and he began work before a written contract was signed.  Sherrodd contended that its officers signed the contract, even though by then they knew that the job involved more than 25,000 cubic yards because a COP officer (sub-contractor to the general) threatened to withhold payment for work already done unless the contract was signed.  Sherrodd further contended that the COP officer verbally represented that a deal would be worked out wherein Sherrodd would be paid more than the sum provided for in the contract.  Sherrodd alleged fraud and breach of the covenant of good faith and fair dealing.
· When an alleged oral promise directly contradicts the terms of an express written k, the parol evidence rule applies.
· Under these facts the written agreement supersedes all previous oral agreements and as such the evidence presented by P regarding D’s oral statement is not admissible.

· Nanakuli Paving & Rock v. Shell Oil Co.

· Nanakuli (P) entered into a contract to purchase its concrete requirements from Shell (D).  The contract was in effect for several years and renewed several times.  Nanakuli sued over a one-year contract, contending Shell had failed to protect it from price increases
· Trade usage and course of performance will be implied into contracts if there is evidence that they are so prevalent that the parties would have intended to incorporate them into the terms of the k.
Supplementing the Agreement: The obligation of Good Faith and Implied Terms:

· Implied Term:  any term that the court finds to be implicit in the parities words or conduct though not literally expressed by them.
· Implied in law: made part of the agreement by operation of the rules of law.
· Gap Fillers: 
· There is some gaps in what they’ve written or said:
· Implied Duty of Good Faith: 
· Wood v. Lucy Lady DuffGordan:
· She argued he didn’t really promise to do anything; in situations involving exclusive agency or exclusive dealing there is an implied duty of good faith and fair dealing.
· If it is a sale of goods question: The UCC has gap fillers:
· An implied Obligation of Good Faith:  good faith is made a part of the performance of any sale of goods k.
· Implied Warranty of Merchantability:  For most exam purposes you can equate merchant with business person, but not here.
· This is a situation in which a person who regularly sells goods of that kind sells something and it turns out to be defective.
· The seller has to be in that business; of selling goods of this kind.  If that’s the case it adds a term that the goods have to be fit for the ordinary purposes.
· Wood v. Lucy Lady Duff-Gordan
· A famous fashion designer, contracted with Wood (P) to grant him an exclusive right to endorse designs with her name and to market and license the designs with her name.  They were to split the profits derived from this in half.  The exclusive right was for a period of one year, renewable on a year-to-year basis, terminable on 90 days notice.  Lucy placed her endorsement on fabrics, dresses, and millinery without Wood’s knowledge and in violation of the contract.  Lucy claimed their agreement lacked the elements of a contract as Wood was not bound to do anything.  

· A promise to use reasonable efforts may be implied from the entire circumstances of a k.
· Liebel v. Raynor:
· Raynor (D) orally contracted with Leibel (P) to become an area-exclusive distributor of Raynor’s products.  Raynor subsequently became dissatisfied with Leibel and sent Leibel a notice of termination.  Leibel sued, contending that reasonable notice was not given prior to termination.  The trial court granted summary judgement for Raynor as to breach of contract, and Leibel appealed.  Middle man situation.  Dealer typically putting in a lot of investment w/o guaranty of payment.

· This case is about the implied term that there is owed a duty to give notice of a reasonable time to recoup on his investment before termination.

· The court in Wood is filling a gap the parties would have put these things in the k if it would have been pointed out to them.

· When sales are the primary essence of the distributorship agreement and the dealer is required to keep large inventory on hand, as a minimum the dealer must be allowed sufficient time to see his remaining inventory.
· Reasonable notification of termination is required under an on going oral agreement for the sale of goods in this dealer – distributor relationship.
· UCC 2-309.  Absence of Specific Time Provisions; Notice of Termination.

1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.  

(1) Here, the distributor undoubtedly incurs expenses in reliance upon continuing the relationship.  It is not unconscionable to require reasonable notification.

· Implied warranties:
· Caveat Emptor: “let the buyer beware.” This meant the seller bore no responsibility at all for the quality of the product unless he expressly guaranteed it or gave a warranty to the buyer.

· American courts responding to changing market conditions gradually reversed this rule by imposing obligations on the seller as to the quality of the goods sold.

· These obligations or implied warranties were not based on the actual agreement of the parties but were instead imposed by law on the seller.

· UCC 2-313: deals with the creation of express warranties.
· Under this section a seller can make an express warranty in several ways: by words, descriptions, sample or model.  
· This section does not require the seller have an intent to make an express warranty.
· In essence this is strict because it is saying that if  you make a statement about something it is a warranty.
· UCC 2-314: sets forth the second type of warranty:
· The implied warranty of merchantability.
· Read 314 closely.
· This is a default rule: you can disclaim them but it has to be very conspicuously; very clear and noticeable.
· UCC 2-315: defines the third type of warranty, 
· the “implied warrant of fitness for a particular purpose”.
· Ex: the product is not defective: you’re going skiing and you rely on the seller who sells you the wrong kind of skis.
· This warranty is created only when: 
· The buyer relies on the seller’s skill or judgment to select suitable goods.
· Breach of warranty does not require a showing that the goods are defective in any way, merely that the goods are not fit for the purpose.
· UCC 2-316: Exclusion or modification of warranties:
· You can do this (get rid of the warranties) but you have to make sure you say it the right way…
· You can say, “as it” etc.
· Read the rule.
· The majority of states now recognize an Implied Warranty of Habitability in residential leases:
· A landlord shall:
· (1) comply with the requirements of applicable building and housing codes materially affecting health and safety.
· (2) make all repairs and do whatever is necessary to put and keep the premises in a fit and habitable condition;
· (3) keep all common areas of the premises in a clean and safe condition;
· (4) maintain good and safe working order and condition all electrical, plumbing, sanitary, heating, air-conditioning etc. supplied or required to be supplied by him
· (5) provide appropriate means for removal of garbage etc.
· (6) supply reasonable running and hot water and heat at all times.
· Implied in Law case:
· Caceci v. Di Canio Construction Corp.
· The Caceci’s (P) contracted with Di Canio (D) for a parcel of land on which a one-family ranch home was to be constructed.  Di Canio guaranteed the plumbing, heating, and electrical work, roof and basement walls for one year from title closing.  When the kitchen floor started dipping four years later, Di Canio unsuccessfully attempted to repair the cracks and dips.  The Cacecis sued for breached duties under negligence and implied warranty theories, and the trial court awarded damages for the reasonable cost for correcting the slipshod performance.

· The Appellate division affirmed solely on the implied warranty theory, holding that there was an implied term in the express contract between the builder-vendor and purchasers that the house be constructed in a skillful manner free from material defects.

· Implied Warranty of Merchantability (UCC 2-314)—An implied promise made by a merchant in a contract for the sale of goods that such goods are suitable for the purpose for which they are purchased.  Implied means it is not stated in the contract at all, and merchantability means the good is fit for the purpose for which it was intended.  This only applies if you are a merchant.  If a seller sells you a lamborghini and you do not know how to drive shift, you have a case against him under merchantability. Warranties are often disclaimed by sellers because of the implication of an implied warranty.  He has to state it or disclaim it in writing.  If nothing is said or written, the warranty is implied. 

· A merger clause is not applicable in circumstances of an implied warranty with respect to latent defects in the conveyance of and construction of a new home.
The Iimplied Obligation of Good Faith:
Good Faith:

· UCC: 1-201(b): Good faith except as otherwise provided by article 5 means honesty in fact and the observance of reasonable commercial standards of fair dealing.

· UCC: 1-304: Every k within the code of the UCC imposes an obligation of good faith in its performance and enforcement.

· There is not a separate cause of action for breach of the cov. Of good faith; breaching good faith just means you have breached the k.

· Restatement 2nd (205): Duty of good faith and fair dealing: 

· Every k imposes upon each party a duty of good faith and fair dealing in its performance and enforcement.

· Check out pg. 541 and 542
· Empire Gas Corp. v. American Bakeries Co.
· This is the big drama with Cint Eastwood and his leading lade, Locke.  He’s trying to get rid of her so he gets Warner to cut her a deal, directing and producing movies.  It’s all a scam they never planned on producing any of her movies or letting her direct them; they just wanted to keep her quiet and happy.

· When subjective evaluations are part of a contract, that still implies that the evaluation that is given or offered under the contract must be in good faith.

· Implied Terms and Employment At will:
· E.I. DuPont de Numours & Co. v. Pressman
· Pressman (P) presented evidence that his immediate supervisor, Pensak, engaged in a retaliatory campaign to get P fired.  This began after P confronted Pensak with evidence that Pensak may have a conflict of interest.  Dupont (D) presented evidence that P had been hired as a high level scientist and had just failed to meet the high expectations.   P was hired to develop D's medical imaging technology and the record indicated that P received raises, and positive evaluations from his superiors including Pensak.   In January, 1988, P met with Pensak to discuss his relations with a competing medical image company in that Pensak arranged for others to meet with P about equipment and P's knowledge of medical imaging technology.   P then claimed that Pensak became very agitated and that is when the retaliations began.   P was also given negative reviews and eventually terminated on April 12, 1989.  D contended that the covenant of good faith and fair dealing was not present in at will employment contracts.  P got the verdict and D appealed. 

· The implied covenant of good faith and fair dealing is applicable to an at will employment k.

