CHAPTER 1  -  Tort - civil wrong (not breach of K) for which law provides a remedy; imposed duty to act in a manner that will not injure others; fault/burden not required.

Tort law - peaceful means for resolution w/o taking law into their own hands; deters wrongful conduct; encourages socially responsible behavior; restores injured party to original condition by compensating them for injury.

CHAPTER 2 -   Intentional Torts

Intent – actual desire for a specific consequence to occur  OR knowledge with substantial certainty that a consequence may result.

  Tort feasor liable for unexpected results (tickling results in fall/injury).   Intentional act is not negligent.  Honest mistake made in good faith will not relieve tort feasor of liability (shoot man thought to be thief).  Insane people, though not specifically knowing consequences of their acts, are liable for intentional torts.  Intent to commit B, A, FI, TtL, TtC can be transferred between the torts & people.  Malice or bad faith not needed to prove intent.

Battery (B)

Elements – 1) Act by (; +  2)Intent; +  3)Causal link between act & injury; +  4)harmful or offensive contact.
Damages need not be shown to develop prima facie B case. If ( has specific knowledge or reason to know ( is especially vulnerable or sensitive, ( will be liable for battery even if the contact would not normally be harmful or offensive.  Absent such knowledge, contact is harmful or offensive via reasonable person std.  Harmful or offensive contact w/ anything in (’s person is sufficient for prima facie battery (knock plate from hand).

Assault (A)

Elements – 1)Act by (; +  2) Intent; +  3) Causation; +  4) (’s reasonable apprehension of immediate harmful/offensive contact (IH/OC) to (’s person.

Damages need not be shown to develop prima facie A case.  Contemporaneous knowledge of assault required (must see it).  Fear/intimidation do not necessarily equal apprehension of IH/OC (apprehension = expectation).  Words alone = no assault; must include apparent ability to act on words.  Words can negate an assault (If you weren’t so nice, I’d hit you).  Threat must be immediate (future violence or threats actor can not carry out are NOT assault).

False Imprisonment (FI)

  Elements – 1) Act by (; +  2)Intent; +  3) Causation (imprisonment caused or started by (s); +  4)non-consensual intentional confinement of a person, without lawful privilege, for an appreciable period of time (however short).

Person must be confined (locking someone out is not FI).  Area of confinement could be large (a state).  ( must be contemp aware of confinement (but need not remember it).  Not FI if the ( is OR should be aware of reasonable method of escape (If means of escape = unreasonable, ( can’t recover for injuries resulting from escape attempt).  Moral persuasion or pressure to remain somewhere is not FI.  Invalid use of legal authority can create FI( * policeman will NOT be liable for FI w/ reasonable belief that crime was committed / Citizen’s arrest must be absolutely correct that crime was commited or else liable for FI).  Shopkeeper Rule – may detain person (in a reasonable manner & for a reasonable time) reasonably believed to have committed shoplifting.  Failure to provide reasonable means of escape can be FI (launch on the yacht).
Intentional Infliction of Mental Distress (IIMD)

  Elements – 1) Act by ( of extreme & outrageous conduct; +  2)Intent OR reckless conduct; +  3)Causation; +  4) Severe emotional distress AND damages.

Threats of violence for future CAN be IIMD if recipient of threat becomes ill & suffers damage.  Insults/swearing are not sufficient proof.  No liability for IIMD to bystander unless a) ( was actually present; +  b)( knew ( was present; +  c) ( is close relative of injured person.  Common carriers/Inns usually held to higher standard.  If ( knows ( is more sensitive than avg., he will be liable for IIMD even if reasonable person would not suffer damages.

Trespass to Land (TtL)
  Elements – 1) (’s act; +  2) Intent; +  3)Causation; +  4)Physical invasion of (’s real property.

  Incl. invasion affecting an interest in the exclusive possession of property; intentional doing of the act which results in the invasion; reasonable forseeability that act could result in an invasion of (’s possessory interest; substantial damages to property.  No need for ( to show actual damages (except for pollution).  Holder of real property is entitled to the usable space above & below property (duck hunter - Y/ air travel - N).  Anyone w/ current possessory right to land can file trespass claim.  ( is liable for trespass at the termination or expiration of owner’s consent (mower hit post).  DAMAGES – may be negligible.  Nominal, Compensatory (general = jury presumption, special = documented), Punitive.

Trespass to Chattels (TtC)

Elements – 1) (’s act; +  2) Intent; +  3)Causation; +  4) interference w/ (’s right of possession in the chattel; +  5)damage.

Actual damages are required for a cause of action.  Trespass to chattels usually consists of intermeddling (dent to car, kicked dog, etc…).

Conversion (Con)

    Elements - 1) (’s act; +  2) Intent; +  3)Causation; +  4) interference w/ (’s right of possession in the chattel serious enough in nature or consequence to warrant that ( pay the full value of the chattel.

( is not required to exhaust all means of regaining possession of chattel withheld by ( once return is requested; mere refusal to return w/o legal excuse is a conversion.  Acts that can constitute conversion include: a) stealing; b) damaging or altering {killing animal}; c)obtaining possession via purchase from thief; d) bailee wrongfully selling the chattel; e) mis-delivery; f) refusing to surrender   - §223 of R2T.  Innocent purchaser can not obtain title from a thief; however innocent purchaser can obtain title from someone who obtained title through fraud (bona fide purchaser).  ( usually can NOT recover for sentimental value (only for market value of chattel at time of conversion).  Recovery for conversion limited to conversion of tangibles (not rights, ideas, property, etc…).

CHAPTER 3 -   Privileges – Defenses to Intentional Torts

  Consent - ( is not liable for otherwise tortious act if ( consented to it (ex. Boxing match)

· Express: ( expressly shows a willingness to submit to (’s conduct.

· Implied: reasonable person would infer consent from(’s conduct.



By Conduct (shipboard vaccination; Doesn’t imply consent to ALL contacts – Boobie Clark); By custom (common life contact); by Law (Dr.s decide for unconscious emergency patients).

  Consent given by someone w/o capacity to give it is not valid (minors, drunks, incompetents).  ( will be liable for torts he commits outside the scope of the consent (successful operation on 2nd ear!).  Consent can be invalidated by fraud, force, misrepresentation, or duress but ONLY if it is directly related to consent..  Majority view – can not consent to criminal acts, however modern trend is that consent IS a def to intentional torts if act is NOT a breach of the peace.

1. Proof of Negligence

a. Direct evidence is the best (eyewitness!).

b. Circumstantial evidence – banana peel cases (old peel + duty to clean up = NEG).

c. Res Ipsa Loquitur – although no direct or circumstantial evidence, accident could not happen w/o negligence (barrel of flour)

d. To show rebuttable presumption of (’s negligence by RIL, ( must show (case goes to jury on RIL on showing 3 elements are such that it is more likely that the event was caused by NEG than that it was not.:

i. Event does not ordinarily occur without NEG;

ii. Evidence sufficiently eliminates possible causes other than (’s NEG;

iii. ( has a duty to ( and ( controls the scope of the risk.

e. If ( was not in control of the thing, ( can’t make an RIL case (hotel chair toss).

f. If car leaves the highway and crashes into stationary object, that is usually enough to make an RIL case.

g. Where ( receives unusual injuries while unconscious during medical treatment, all (’s who had contact w/ body or instruments that may have caused injury may be called to defeat inferred NEG by explaining their conduct.

h. Ordinary RIL case makes case for the jury and permits jury to choose the inference of (’s NEG to other permissible or reasonable inferences (truck swerving).

1. Trespass to Chattel

Elements – 

a. Act by (;

b. Intent to perform act;

c. Causation;

d. Interference with (’s right of possession in the chattel

Actual damages are required for a cause of action.

Trespass to chattels usually consists of intermeddling (denting car, kicking dog, etc…)

Glidden v. Szybiak, 1949 – Dog bites child, child provoked dog.

Dog was not harmed (no actual injury) so no trespass was not actual, so her conduct did not constitute a trespass which will prevent her recovery under the statute.  

Compuserve v. Cyber Promotions, 1997 – Stopping spam!

Public forum makes it hard to prove that an offense was made.  ( claims that intrusion takes up space, ties up their system, so they are using up their marketable resource and injuring their customers (more time on line, more annoyance).  

2. Conversion

Elements – 

a. Act by (;

b. Intent

c. Causation

d. Interference with (’s right of possession in a chattel that is serious enough in nature or consequence to warrant that the ( pay the full value of the chattel.

The ( is not required to exhaust all possible means of regaining possession of a chattel which is withheld from him by the (, after demanding its return.  The mere refusal to return a chattel w/o legal excuse is a conversion (car dealer “lost” keys to car buyers old car.  He is liable for conversion.)

Acts that can constitute conversion:

a. stealing;

b. damaging or altering (killing an animal; substantially changing a thing);

c. obtaining possession after purchase from a thief 

d. bailee wrongfully selling the chattel;

e. misdelivery;

f. refusing to surrender   (223-2nd restatement of torts)

An innocent purchaser cannot obtain title from a thief.  However, an innocent purchaser can obtain title from someone who obtained title through fraud (bona fide purchaser).

A ( can usually not recover for sentimental value.  Recovery is only allowed for the market value of the chattel at the time of conversion.

Recovery for conversion is limited to conversion of tangibles (not rights, ideas, real property, etc…)

a. Nature of the Tort

Pearson v. Dodd, 1969 -  Copied documents not conversion.

Taking of chattel property and treating it as your own, measure of damages is the value of the goods being converted.  Relationship to trespass to chattels (“lost” keys of car-buyer on used car lot) – intermeddling; assertion of ownership.  How bad was the interference with the plaintiff’s right to the chattel (jury can place it as trespass or conversion).  
Chapter 3 – PRIVILEGES

2. CONSENT – ( is not liable for an otherwise tortious act if the ( consented to that act.

a. Express consent – the ( expressly shows a willingness to submit to (’s conduct.

b. Implied consent – a reasonable person would infer consent from (’s conduct.

1. Implied by conduct (woman told she needed vaccination to avoid quarantine; signs posted, waited for exam, stood still while shot administered; overt acts and manifestations implied consent - no recovery).

2. A person who consents to one form of battery (pro football) does not necessarily consent to other forms (intentional blow outside of scope of the game) – prima facie battery but no assault (hit in back of head – no apprehension).

3. consent implied by custom – person is presumed to consent to the contact of everyday life / contact of sports if participating.

4. Consent implied by law – in emergency situations where injured person is unable to decide for themselves (unconscious man implies consent to life saving medical treatment).

c. Consent given by someone who does not have the capacity to give that consent is not valid (minor consenting to sex = statutory rape; drunks; incompetents)

d. A ( will be liable for torts he commits outside the scope of the consent (doctor given consent to operate on one ear but operated on other ear without immediate threat to life & health – ( recovers nominal damages because operation was beneficial and successful).

e. Consent can be ruled invalid by fraud, force, mis-representation, or duress, but only if it is directly related to the consent.  (patient allowed Dr’s driver in delivery room under mistaken belief that he was a doctor.  Mis-representation)

f. Majority view is that you can not consent to criminal acts, however the modern trend is that consent is a defense to an intentional tort if the criminal act is NOT a breach of the peace.

(’s liability case requires ( to prove his burdens.  ( may assert privileges, but it is the defendant’s burden to get the issue in the case (plea), prove their case (production), and convince the jury that a reasonable person would agree (persuasion).

O’Brien v. Cunard SS Co., 1891 – On-board vaccination resulting in injury was consented to (implied). 

No Battery / False imprisonment / Negligence.  Social concern is worry over the spread of small pox from infected immigrants.  Consent was applied by her “overt acts and manifestations

Hackbart v. Cincinnatti Bengals, Inc., 1979 – Blow outside of game’s rules results in injury; battery exists.

Mohr v. Williams, 1905 – Consent for one procedure does not transfer to additional treatment.

No overt act or manifestation of consent given.  Plaintiff’s family Dr. did not have authority to consent.  

DeMay v. Roberts, 1881 – Consented to non-medical assistant’s presence only by fraud (mis-representation).  

Societal standard must have found this offensive to admit an unprofessional young unmarried man into the delivery bedroom.  

SELF DEFENSE – lightly covered

When a person reasonably believes that he is being or is about to be attacked, he may use such force as is reasonably necessary for protection against the potential injury.

a. A reasonable belief that physical action is necessary to prevent or defend against a tort is a sufficient defense.

b. Retaliation is not allowed.  Self defense is limited to the right to use force to prevent the commission of a tort (can’t shoot someone in the back!).

c. You need not retreat.  Self defense is a valid defense if you stand your ground.

d. Words or threats alone are not enough to invoke a self defense claim.  They must be accompanied by the apparent ability to carry out the threat.

e. An actor, while defending himself will not be liable to bystanders injured by his actions unless he was negligent.

f. A ( may only use the force necessary to prevent the tort.  Deadly force can only be used when there is a reasonable apprehension of loss of life or grave bodily injury.

DEFENSE OF OTHERS – lightly covered

a. Restatement (2nd) of Torts and the majority have held that the defender steps into the shoes of the person he is defending and may use the same force the person could have used.  The actor is allowed to be mistaken if the mistake was reasonable.

b. JOYCE believes this is wrong.  He believes the actor should have to be right about the need for force.  

DEFENSE OF PROPERTY –

One may use reasonable force to prevent the commission of a tort against his property.

a. ( may NOT use deadly force to protect property (OK in frontier states like TX, LA…)

b. a property owner may not set a trap which uses force he would not be allowed to use if he were not present himself (spring guns not OK in empty house).

c. ( may only use the force necessary to prevent the commission of the tort.

Katko v. Briney, 1971 – spring gun shoots invader of vacant home; wrongful defense of property.

Victim lost much of his leg; recovered damages for his injury.  

RECAPTURE OF CHATTELS 

When the other’s possession of the chattel began lawfully, one may use only peaceful means to recover the chattel.  Must demand return of property before taking it back.  Force may be used to recapture a chattel only when in “hot pursuit” of one who has obtained possession wrongfully or when other aggressively defends the chattel.  Deadly force is not permitted.

a. Shopkeeper’s privilege – may reasonably detain individuals that they reasonably believe to be in possession of shoplifted goods. 

Hodgeden v. Hubbard, 1846 – stove bought using false credit statements, taken back by force.

Seller must demand return of property.  See notes above.

Bonkowski v. Arlan’s Dept. Store, 1968 – suspected shoplifter detained w/o false arrest or slander.

Shopkeeper’s privilege.  Must be in vicinity of store exit (reasonable distance).  Must make a demand.  Must have reasonable suspicion; can’t use excessive force.

NECESSITY – 

The privilege of necessity allows the ( to impose himself on the ( at the cost of actual damages only; requires imminent danger.

a. Public Necessity – (killing a rabid dog; destroying a house to create a fire break) – an act done for public good:

a. a public official need not be absolutely correct in order for the public to pay the damages.

b. A private citizen (champion of the people) must be correct about the need to commit the action or he is personally liable for the damage.

b. Private Necessity – an act for a private good; a person claiming private necessity will only be liable for actual damages (tying a boat to a private dock in a storm to prevent the boat from sinking).

Insert Authority of Law

Surocco v. Geary, 1853 – Blew up house to stop fire spreading; public liable for cost of damages only.

Public good removed personal liability from the official making a decision.  Public necessity removes personal liability.  

Vincent v. Lake Erie Transp. Co., 1910 – ship preserved at the expense of the dock, no punitive damages allowed.

Private necessity limits liability (no negligence, etc…)

Practice exam:

Pam

A/B by JR

JR

B by Pam (self defense?)

A? by Pam if in view (self defense?)

False Imprisonment by locked door – contemporaneously aware of confinement? 

Cliff

A by Pam (self defense?) – overt act, not just words, intent, causation, apprehension of harm

False Imprisonment by threat of gun

IIMD – threat, injury to JR

False Imprisonment by locked door – contemporaneously aware of confinement

Ellie

IIMD – 

Battery = (elements 1, 2, 3, 4, ).  

Assault =

FI =

IIMD =

Negligence:

Elements of a cause of action

a. A legally recognized duty to use reasonable care or conform to a certain standard by the actor;

b. a failure to conform or a breach of that duty;

c. causation – a reasonably close casual connection between act and the resulting injury;

d. actual loss or damage resulting from the action.

To determine the duty of care you must weigh the possibility of the consequences, the severity of the accident, and the cost of preventative measures.

Lubitz v. Wells, 1955 – Golf club not inherently dangerous.  

Father not liable for son’s use of club and accidental injury of neighbor.  Sign post for future rulings.  “What would the reasonable person in the (’s circumstances considered and accounted for?”.

Blyth v. Birmingham Waterworks, 1856 – cold snap was abnormal and water co. acted reasonably.  

Finders of fact determine what is / is not reasonable

If the cost of preventative measures is very low and the possible damage is very high, the actor will owe a duty of care even if the risk of injury is low.

Gulf Refining Co. v. Williams, 1938 – drum in dis-repair was known problem & not fixed.

Probability had sufficient risk and great damage.  Duty of care is owed.

Chicago, B & QR Co. v. Krayenbuhl, 1902 – Rail turntable turned & severs child’s foot.

No lock on turntable ($2), no reasonable precautions taken, railroad is negligent.

Davison v. Snohomish Co., 1928 – bridge construction not negligent.

Roads are not designed to hold every new mode of transportation that may come along.  Cost outweighs immediate benefit that could be achieved by reasonable person’s appropriate conduct.  Same court changed opinion 40 years later (bridge should have been re-designed by this time).

U.S. v. Carroll Towing Co., 1947 – Barge broke away, damaged below water line, lost cargo and barge sank.  Case makes a mathematical calculation of liability.  Trick is getting the numbers right. Mathematically calculated:  B < PL

There is a liability if the B(urden) < P(robability of accident) * L(oss’ magnitude)    formula allows balancing of factors.

R2T §285  How Standard of Care is Determined

The standard of conduct of a reasonable (person) may be 

a. established by a legislative enactment or administrative regulation which so provides, or

b. adopted by the court from a legislative enactment or an administrative regulation which does not so provide, or 

c. established by judicial decision, or

d. applied to the facts of the case by the trial judge or jury, if there is no such enactment, regulation, or decision.

Vaughan v. Menlove, 1837 – hay rick caught on fire from fermentation and burned neighbor’s property.

Standard is only what a “reasonable person” would do / understand / act upon.

§291 – How to determine Unreasonableness


An act is unreasonable when the risk and magnitude of harm outweighs the utility of the risky act.

§291 – How to determine Utility of conduct (following factors are important):

a. The social value of the interest advanced;

b. The probability that the interest will be advanced;

c. The alternate, less dangerous means of advancing that interest, and their probability of success.

§293 – How to determine Magnitude of Risk

a. Social value of the interest imperiled;

b. Extent of the chance that the action will cause invasion of other classes of interest;

c. Extent of the harm likely caused;

d. Number of persons whose interests are likely to be invaded.

Standard of Care

Duty

Breach of duty

Cause in fact

Legal causation

Actual injury

Negligence formula – how the finder of fact will determine the required duty and how/when that duty is breached.

Delair v. McAdoo, 1936 – Tire blow out; driver had reasonable person’s duty to insepct & know tire’s condition.

Common law standard is reasonable person.

Trimarco v. Klein, 1982 – Landlord should have known of current standard of care.

Negligent – there is a duty that a reasonable person would have owed to the plaintiff which the defendant has b reached, causing in fact an injury.  Should the landlord, as an expert in his field, have known of and corrected the dangerous situation?  Either ( or ( can specify whether or not duty existed (depending upon facts of the case and the potential duty owed).  Duty can be proven by standard practices; customary duty; knowledge of situation.  Issue then becomes either side’s ability to prove a particular custom.  Standard remains “reasonable man” to account for possible bad customary practices.

E.  Standard of Care

1. The std of care to determine negligence is that of a man of “ordinary prudence”.  (Vaughan v. Menlove – idiot defense doesn’t work & gross negligence isn’t required.)

2. A person who engages in a dangerous activity has a duty to make reasonably sure that he performs it reasonably safely.  (Delair v. McAdoo – driver has duty to inspect tires.)

3. Compliance w/ an accepted practice may establish due care and failure to comply may establish negligence, but the duty of care owed is still set by the reasonable man standard, regardless of the accepted practice (Trimarco v. Klein – landlord had duty to replace breakable shower glass).

4. Negligence is always judged relative to the circumstances of time, place, or person.  (Cordas v. Peerless Trans – cabbie absolved of negligence because he bailed out of cab to save his life from robber!)

5. A reasonable man is allowed to make mistakes in judgment in emergency situations as long as they are not unreasonable mistakes.  Cordas v. Peerless.

6. A handicapped person must take the precautions that the reasonable man would take if he had the same handicap.  Mental skills or handicaps are not addressed the same way (Roberts v. Louisiana – blind man bumps geezer, blind man not liable).

7. A person with superior skills must act as a reasonable man with superior skills (R2T §289(b))

8. A child engaged in an adult behavior is held to an adult standard of care.(Robinson v. Lindsay – child negligently operates snowmobile and causes injury).

9. A child is normally held to the standard of a reasonable child of the same age, intelligence and experience (ie, minority is considered in determining result).

E.  Std of Care for a Professional – judged as a class rather than as a “skilled layman”; expert testimony is typically required.

1. A professional is held to the standard of a reasonable man of that profession in good standing in the same or similar communities.  (Heath v. Swift Wings – plane crashed; pilot was held to std of reasonable pilot).  Survivor action (suit for rights of deceased – pain & suffering), wrongful death action (claim that the death was wrongful and created harm to survivors – companionship, income, etc…)

2. A specialist is held to the standard of a reasonable man with the specialist’s skill & knowledge. (as above)

3. A professional acting in good faith will not be liable for a reasonable error in judgment (Hodges v. Carter – attorney not liable for “mistake in pt of law which had not been settled by his state’s Supreme Court, and on which reasonable doubt may be entertained by well-informed lawyers”.)

4. MEDICAL Malpractice – p. 175 (Boyce v. Brown – Dr. failed to x-ray ankle on re-examination, expert would not testify as to breach of std of care).

5. To PROVE violation of a customary practice, the expert witness must testify that the practice was not recognized as valid.  It is not enough that he testify that he would not do it himself.

6. A professional must fully disclose all risks that would be likely to affect client’s decision.  Exceptions are:

i. The risk is or ought to be known by the patient;

ii. Where disclosure would be detrimental to a client’s total best interest;

iii. In an emergency where client is in no condition to determine whether treatment should be administered.

Scott v. Bradford, 1979 – failure to disclose cost/benefit removes opportunity to make intelligent choice (informed consent).  Duty (to inform) breached (failure to inform) and injury resulted (urinary tract problems) – where is causation?  Jury must understand what should have been said and what “reasonable patient” would have done.  ( can try to prove what they would have done (obviously, “I would not have consented!”).  

7. To win for failure to disclose, ( must allege and prove:

i. ( failed to inform of material risk before securing consent;

ii. if he had been informed of the risks he would not have consented to treatment;

iii. the adverse consequences that were not make known did in fact occur as a result of treatment.

8. Did (’s breach of duty cause harm?  Jury must decide what “reasonable patient” would have done vs. what the injured patient would have done.

9. Professionals with a personal agenda must notify patients of their alternative agenda (Moore v. Regents of UC).

F.  Aggravated Negligence (arose out of “automobile guest” statutes)

i. Automobile guest statutes – the duty of a driver to his guest was to avoid “willful & wanton conduct”.  These have now changed in most states.  The driver now owes an ordinary standard of care.

ii. Gross negligence, recklessness & willful and wanton conduct are all aggravated negligence, between ordinary negligence and intent.

H.  Rules of Law – when the judge decides the duty owed to the ( (based on prior decisions - §285 cc).  Point is to establish a rule (standard) for common events.  Should plead all possible elements of R2T §285 (a-d) to ensure that you have covered that possibility (ie, “Use the argument or lose the argument”).  This device is “approximate” and it could be either over-inclusive or under-inclusive.  

i. When cases involve extraordinary situations, the judge does not necessarily need to apply the rule that governs the analogous commonplace occurrence.  (Pokora v. Wabash – driver could not see down railroad track and he failed to get out and look.  Getting out of the car would have still had a chance of being hit; duty is not absolute.)

I.  Violation of Statute (as a basis for negligence).  Court adopts reasonable std of conduct from a legislative action.  Osborne v. McMasters (lack of “poison” label creates negligence either both common law or statute).  The court must interpret when a standard or criminal provision is applicable to toartious act – failing to adopt another std it typically falls back to “reasonable person”.  

Stachniewicz v. Mar-Cam Corp.,1971 – bar fight w/ injuns; bar potentially liable for selling booze to drunks.

Perry v. S.N. and S.N, 1998 – negligence for not reporting child abuse?  Indirect cause of the harm.

1. Applicability of statute - First we must ask two questions:

a. Is the injured person in the class of people the statute is intended to protect?

b. Is the injury the type of injury the statute was meant to protect against?

a. If the answer to either question is no, then violation of statute can NOT be used as a basis for liability.

2. Violation of a statute is not in itself negligence.  When it applies, the statute is the duty, and the violation is the breach.  There must still be causation and actual damages also (Martin v. Herzog – car hits buggy, lights out on buggy contributed to accident, ( loses.) 

3. Ways to determine duty (Zeni v. Anderson, 1976 – walker in street hit by car).

I. Negligence per se – judge interprets statute & decides if violation of statute is negligence as a rule of law (ie, whether excuses are OK).    MAJORITY

II. Rebuttable presumption – the VOS provides a prima facie negligence case which the ( can rebut, judge interprets statute and the jury will decide validity of excuse (was ( negligent).   WIDELY USED

III. Mere Evidence – the VOS is merely evidence that ( can use to help prove negligence (jury interprets statute & validity of excuse).   RARELY USED.

4. Failure to obtain a license as required by law gives rise to no remedy if it caused no injury.  A person holding himself out as a professional must use the same care as someone lawfully practicing.  (Brown v. 

