Tort: a civil wrong, other than a breach of contract, for which the law provides a remedy

Goals of tort law

Provide a peaceful means for adjusting the rights of parties

Deter wrongful conduct

Encourage socially responsible behavior

Restore injured parties to their original condition through compensation 

Fault-based theory: causation was first test for liability, but intent is current test

Damages: Nominal (to vindicate), Compensatory (to make whole) [Special (types of things a receipt could be produced for) and General (pain and suffering)}, Punitive (to punish)

Intentional Torts

1. Volitional Act
2. Intent
a. must intend the act, not the harm
b. desire or belief to a substantial certainty
c. subjective—not a reasonable person test
d. mistake doesn’t matter
e. Transferred intent: w/intent to commit intentional tort –no matter if person harmed was not the one intended

3. Causation
4. Invasion of Protected Interest
5. No actual damages required for recovery (are complete upon causation).  Compensatory & punitive damages are recoverable

Torts to the person - Intentional

Battery: Intended act that causes harmful / offensive contact or apprehension of such contact, either directly or indirectly.  Don’t need damages for prima facie.

Assault: Intended act by Δ causing apprehension of harmful / offensive contact to П with apparent immediate ability to inflict harm.  Words alone not enough.
False Imprisonment: Intended act causing non-consensual confinement w/o lawful privilege.
· Acts or words (imminent threat to person, not to property) can be used

· Must be a physical, not moral, restraint
· Shopkeeper’s privilege to recapture chattels.

· actual restraint need not be by physical force, could be confining someone (even to a state).

· ∏ must be contemporaneously aware of confinement in order to recover

· exception: Rest. allows recovery if person unaware but injured

· must be involuntary restraint

Intentional Infliction of Mental Distress

1. Act  of extreme or outrageous conduct with intent or reckless conduct causing severe emotional distress and damages.
· person may recover from mental distress even when there is no actual assault or physical injury

· normal words are not enough; threat for future can be IIMD

· 3 proximities for person to collect for reckless IIMD:1) Physical 2)Relational 3)Temporal
Torts to Property - Intentional

Trespass to Land: Intended act causing physical invasion of (’s property. 

· Invasion of use and enjoyment = nuisance (negligent or intentional)

· Invasion of exclusive possessory interest = trespass (intentional)

· Air space above land is protected; No need to show damages.

· Continuing trespass: continued presence on land after consent to use that land has been terminated

· Based on doctrine of transferred intent

Trespass to chattels Intended act causing interference w/ (’s possessory right to the chattel (for substantial period of time).  Damage is required.  
1. condition / quality /  value of chattel is impaired or bodily harm to someone/thing in which possessor has an interest.
· Harmless intermeddling with another’s chattel does not constitute a trespass

· Old tort, but can be applied to modern problems

Conversion: Severe trespass – warrants forced sale to ( (full value of chattel).  
· Refusal to return w/o legal excuse; purchase from thief; mis-delivery.

Privileges
· Distinct from immunities - privileges arise from circumstances / immunities arise from status

Consent

1. Express – No consent by reason of mistake or misrepresentation
2. Implied in fact (inferred from П’s conduct or custom) – playing a sport
3. Implied in law or custom

a. П absent or unable to consent

b. Immediate decision is needed (or harm risked if treatment delayed)

c. No reason to believe П would withhold consent

d. Reasonable person in П’s situation would consent
Self-defense: may be used if Δ reasonably believed П was about to inflict immediate bodily harm and force was reasonably necessary to prevent the harm

· may be a duty to retreat (majority: no duty)

· cannot be retaliation ; force reasonable compared to threat

· cannot provoke the attack; words alone not enough

Defense of Others

· Majority: permitted only if person protected is privileged to self-defend

· Minority: permitted if reasonable to believe that person protected is privileged to self-defend

Defense of Property

· Cannot use deadly force to protect property (OK in TX); No traps.

Recapture of Chattels

1. Must demand return first

2. Must know tortious dispossession and be in hot pursuit

3. Reasonable force is permitted as long as the peace is not breached

4. Shop Keepers privilege.

1. Necessity

2. Public: protects Δ against punitive and compensatory damages

a. Ex. Can destroy property when action is in good faith and necessary to avert dangerous public disaster

3. Private: protects Δ against punitive damages only

a. This protects against trespass damages, but no shield for actual damages;  Reasonable mistake preserves privilege.

Authority of Law

1. Arrest by officer

a. Officer may arrest without warrant to prevent a felony or if peace is breached in his presence

b. Officer may arrest if he reasonable grounds for thinking the person committed a felony

2. Arrest by citizen

a. Citizen may arrest if felony is committed and he has reasonable grounds to believe person committed the felony; FI if wrong!

Discipline – Parent / teacher / military leader
Justification

· this is a catch-all for when another privilege won’t work

Negligence: Breach of Duty of Reasonable Care (act or inaction) of another in the same circumstances causing damage  (Prob * Liab > Duty)
· Nominal and punitive damages are NOT available for negligent torts

1. Duty of care

· Cardozo View: duty owed to foreseeable plaintiffs and people in the zone of danger

· Andrews View: duty is owed to anyone injured as a proximate result of Δ’s conduct

· Standard of Care: 

1. Legislation setting a standard for a tort action (§285a)

2. Violation of criminal statute not expressly providing a std in tort (§285b)
1. Criminal statute exists creating duty to protect certain class of people against certain type of injury

2. Criminal statute is violated

3. Injury occurs of type the statute sought to prevent to person protected by statute

4. Application options:

a. Creates negligence per se (majority view)

b. Establishes a rebuttable presumption of negligence

c. Mere Evidence only

d. Courts will not import a criminal standard if unreasonable in tort

3. Judicial decision establishing a rule of law (§285 c)

4. Applying facts of case if no regulation (§285d): “Reasonable man in the same or similar circumstances”

· Normal Adults

1. Reasonable “custom and usage” standard can create a duty

2. Δ is held to knowledge that reasonable person would have had

· Children and Disabled Adults

1. Children held to age, intelligence, & maturity-matched standard unless engaged in inherently dangerous (“adult”) activity

2. Standard for physically disabled person is “reasonable person with the disability”, but standard for mentally disabled people is the same as for normal people

a. policy: potential Пs can recognize and protect themselves against physically handicapped individuals, but can’t necessarily recognize a mental handicap.  This makes the caretakers of the mentally ill be more cautious

· Professionals

1. Standard of care is “reasonable professional in the same or similar circumstances”

2. Professionals are held to same standard even if a beginner

3. П needs expert testimony and affirmative evidence to establish duty of care unless obvious to a lay jury

4. Locality rule: professional is held to standards in the local or similar community

· This is rejected by some courts, who recognize a national standard

5. Medical professionals must disclose information to patients that a reasonable patient would want to know

· Minority rule: physicians must disclose everything that this particular patient would want to know

6. Physicians do not need to disclose information:

a. The patient does or ought to know

b. That would be detrimental to the patient

c. In emergency situations

d. Conflicts of interest affecting medical judgment

· No duty to protect against unforeseeable circumstances, but must take reasonable precautions against foreseeable risks

· If ? of fact that occurred, П must prove Δ’s actions probably caused the damages

· If ? of foreseeability, П must prove that Δ’s actions likely caused the damages

· A duty may be unreasonable if it imposes an extremely high financial burden

· Emergency situations may change duty depending on what reasonable person would do in the emergency situation

· Duty exists when probability of the injury times the magnitude of the injury is greater than the burden to prevent the injury (PxL>B ( duty)
2.  Breach of the duty of care

· Direct Evidence

· Circumstantial evidence: 

· Δ is liable if:

· Ordinary danger Δ should know about, or

· Δ has notice of the danger

· Res Ipsa Loquitor: “the thing speaks for itself”

1. Thing causing injury was under Δ’s control

2. Event causing injury would not have occurred but for Δ’s negligence in an ordinary course of events

3. Neither П nor third party contributed to the injury

· Application:

· Majority: Res Ipsa warrant an inference of negligence that the fact-finder can determine as judgment dictates

· Large minority: Create a presumption of negligence that requires jury to find for П if Δ does not rebut the evidence

· Small minority: Creates a presumption of negligence and switches burden of proof to Δ to prove by a preponderance that he did not cause the injury

3.  Causation – Part A – Causation in Fact

·  “Sine Qua Non/ But For” test: Δ’s action is cause in fact of П’s injury if, but for Δ’s action, П would not have been injured

· Must be causal connection; co-existence is not sufficient

· Exception: Δ’s activity increases chances that П will be harmed, Δ is liable

· Concurrent Causes

· Where multiple negligent acts combine to cause injury, all are actual causes and are jointly and severally liable

· Substantial factor test: To be liable, each tortfeasor’s activity must substantially contribute to П’s injury

· Independent tortfeasors: some courts shift burden to Δs to disprove that their negligence didn’t cause П’s injuries

· Market Share Liability: if specific manufacturer (like DES) can’t be identified, some courts allow P to recover from all manufacturers according to each manufacturer’s market share

· Problem - blameless corporations may be liable because they cannot prove themselves not guilty

· Based on “Enterprise Liability”: industry’s practices create a risk of harm to a П, all manufacturers are liable because the industry, by lobbying and creating stds, controls the risk

· Proof of causation in fact

· П has the burdens on negligence and must prove that Δ probably caused the injury

· Δ can introduce evidence that other causes possibly caused the injury

· Scientific proof must be generally accepted by scientific community, subjected to peer review, testable, and have acceptable rate of error

Part B - Proximate/Legal cause: policy decision as to who should bear the loss for unexpected injuries or for expected injuries caused in unexpected ways

a. Arbitrary line drawing

· May be unfair, but creates a useable rule for future litigation

· Example: cutting off liability at the second generation in DES cases

· Direct causation (Polemis)

· Δ is liable for direct effects of his actions (no intervening causes)

· Insufficient rule because there is no definition of “direct”

b. Foreseeability of causation 

i. Test: if reasonable person would have tried to prevent the risk, it is foreseeable ((Wagon Mound 2)

ii. Class of persons injured must be foreseeable (Palsgraf)

1. Majority (Cardozo):  negligence claims must be rooted in a wrongful act, and this wrongful act must breach a duty to П ( if no duty to П, court does not proceed to proximate cause stage

2. Minority (Andrews) : Δ owes duty to the world at large to refrain from acts that unreasonable threaten harm.  Anyone to whom harm is reasonably expected and anyone actually harmed is wronged.  Balancing test for proximate cause: was there a natural and continuous sequence between cause and effect; was cause a substantial factor of effect; was there a direct connection; was cause likely to produce result; could result be foreseen?

3. Difference: Majority cuts off liability at duty stage, whereas minority will allow liability for any foreseeable injury

iii. Type of injury must be foreseeable (followed by most courts) 

iv. Extent of injury needn’t be foreseeable for personal injury 

· Eggshell skull rule: Δ must take the П as found

· No such rule for property damage – court may / may not cut off liability

· May be limited by public policy

· No liability for remote dangers

· Proximate cause is a factual matter

· Intervening Force: something that comes into existence prior to the tortious act, liability is retained.

· Rescue Doctrine: danger invites rescue.  Δ liable if:

1. Δ negligent to person rescued and the negligence cause peril or the appearance of peril

2. Peril or appearance of peril is imminent

3. Reasonable person would conclude that peril existed

4. Rescuer acted with reasonable care in effectuating the rescue

· Alcohol Cases: Host may be liable for injury caused by social guest’s drunk driving (if reasonable person wouldn’t have served alcohol, the host is liable)

· Superceding Causes: intervening force that is unforeseeable ( takes liability

4.  Actual Damages
1. Types of damages

a. Hard

· Lost earning capacity / in present dollars (adjust for time & inflation) / Medical bills / Services must be necessary due to injury / Charge for services must be reasonable / Can recover for past and future medical bills

b. Soft

· Pain / Anguish / No evidence needed (can be assumed) / Impairment / Quality of life / Disfigurement

c. In death cases:

· pecuniary losses / grief and anguish / loss of companionship / parents, children, and spouses only / П can only recover for damages actually caused by Δ’s conduct / Can recover for lost chance at recovery / Can recover for premature death

2. Apportionment of damages

· П can only collect for damages proximately caused by Δ and cannot collect for subsequent aggravation even if apportionable

· Comparative responsibility: portion of П’s fault vs. portion of Δ’s fault

· Proportionate responsibility: how fault is distributed among Δs


Joint and Several Liability

· Concurrent Negligence
· Joint Tortfeasors (apply when 2 or more act in concert / fail to perform common duty / combine to produce an indivisible injury)

· If 2+ parties act negligently in concert, they are jointly and severally liable even though only one was the cause in fact

· Proportionate responsibility

· Fact-finder may decide on portion of the injury caused by each Δ 

· If jointly liable, each Δ will be liable for the entire amount, though

· May be useful if contribution is sought
Satisfaction and Release – payment of total judgment satisfies judgment

· Old rule: release of 1 joint tortfeasor releases all

· Prevents one Δ from settling low, thus allowing П to recover more than fair share from other Δs.

· New rule: П is only permitted one satisfaction of judgment, but a release operates as a covenant not to sue, and П cannot recover for the proportion of the judgment attributable to the released party’s acts

· Mary Carter agreements

· Some Δ will promise to pay П a certain low amount of money and to help П sue other Δs 

· These are void in Texas

Contribution and Indemnity – no contribution for intentional torts
· Contribution: one Δ is held liable for his acts as well as the acts of others ( Δ can force a contribution from the other tortfeasors

· Cannot collect contribution from tortfeasors immune to original suit

· Indemnity: a П held liable for the acts of other people (i.e. through respondeat superior) can force the tortfeasors to pay an indemnity (indemnitee gets money from indemnitor)

· Cannot collect indemnity if tortfeasors have settled with П in good faith
Special Duty of Care situations
Failure to Act

· Common law: there is no duty to act, so a failure to act is not negligence

· Modern view: duty depends on public policy (and relationship w/ ∆ & ∏).

· Prevent harm to children

· Doctors must prevent harm to people they have reason to believe will be harmed by their patients

Negligent Infliction of Mental Distress

· Old rule: no recovery without physical injury

· Avoided fraudulent claims

· Impact rule: П can only recover if Δ’s activity causes a physical impact with П’s body

· Modern rule: where a definite and physical injury is produced as a result of emotional distress proximately caused by Δ’s negligence, the П may recover for such physical consequences even if no physical impact at time of the mental shock

· Modern rule: Bystanders

i. П and victim must be closely related

ii. П must be present at the scene and aware of victim’s suffering

iii. П must suffer a direct emotional impact beyond that which a disinterested witness would suffer

Unborn Children

· Cannot recover for wrongful death of a fetus because not legally alive

· Parent’s claim: wrongful birth: can recover for extraordinary medical expenses 

· Example: negligent abortion or failed sterilization

· Child’s claim: wrongful life: can recover for medical expenses in minority

· Example: I never should have lived

· How to compute damages (impaired life versus no life)

LAND - Owners and occupiers

· Policy: person occupying the land controls the risk of injury on the land

· Able to use and exploit land

· In a position to know of dangers

· Land conditions/ Duty to people not on the property
· Natural: not created by Δ, no duty is owed except to prevent natural trees from creating an unreasonable risk of harm

· Artificial: created by Δ but not doing anything, no duty except to inspect and maintain structures and to protect users of adjacent public ways from harm

· Active Operations: set in action by Δ and is working away, duty to avoid unreasonable risk of harm

· Example: bungee jumping operation

LAND - On the premises
Trespassers (on land without permission)

· Old rule: no duty to trespassers

· Modern rule: undiscovered – duty for no willful/wanton injury

· duty to trespasser only if trespasser is:

· discovered (duty- warn of known & hidden dangers or reasonable care)

· frequent trespasser to limited area (duty to use reasonable care)

· a tolerated intruder (akin to licensee - reasonable care)

· trespasser is not tolerated merely because Δ didn’t prevent the trespass

· based on assumption that a tolerated intruder is akin to a licensee

Licensees (on land with permission – Social Guests / Emerg Svcs)

· Duty to warn licensees of known artificial dangerous conditions

Invitees (on land to further owner’s purpose – Business Guests / Gen Public)

· Reasonable care duty to keep prop safe (non-Emergency Svcs – ie, postman)

i. Some courts have rejected these categories as arbitrary – 1 classification

· Value of life and limb does not depend on classification of inv / lic

Affirmative Defenses

· Contributory negligence (common law)

· if П at all negligent ( total bar to recovery

· Last clear chance: if П was negligent, but Δ had last clear chance to avoid the injury, П can recover

· This doctrine is no longer used

Comparative negligence

· Pure: П can recover whatever portion of the injuries was caused by Δ

· Modified

· 50% cap: П can recover if he was 50% or less responsible

· 49% cap: П can recover if he was 49% or less responsible

· States must be careful in enacting comparative negligence so as not to bar recover for strict liability

Assumption of Risk (common law)

· Complete bar to recovery

· Elements

· П must voluntarily assume the risk

· П must recognize and understand the danger

· Types

· Express: must be in writing

· Exculpatory clauses will be voided if contrary to public policy

· Implied

· Primary: when Δ has no duty to protect П (assumption doesn’t bar recovery because there is no basis for recovery)

· Secondary: Δ has a duty to protect П

· Pure: П acts reasonably but recovery is barred (doctrine never used—running into burning house to save child)

· Qualified: П acts unreasonably (running into burning house to save a hat)

· Same as contributory negligence

· Comparative negligence has replaced contributory negligence

· Implied assumption of risk abolished in some states and treated as comparative negligence
Fellow servant (common law)

· Employer is not liable to employee for injuries caused by a coworker

Statutes of Limitation
· Old rule: clock runs from date on injury

· Evidence goes stale as time passes and Δ’s will never know if they are amenable to suit

· New rule: clock starts when injury is or should be discovered

· Protects against fraudulent concealment

· Terminology: toll (clock stops for a while)

· State of Repose: absolute bar on suit even if fraudulently concealed

· Run from date of injury

· Usually 10 years

Immunity

· bars recovery based of Δ’s status or relationship to (, but doesn’t deny that a wrong has been committed
· Interspousal

· Common law: can’t sue spouse because wife is husband’s chattel, would undermine marital tranquility

· Encourages couples to collude on insurance claims because husband won’t have to indemnify insurance company for wife’s injuries

· Modern rule: interspousal immunity is dissolved

· Parent-child – largely abolished or limited to negligence
· Charitable

· Common law: can’t sue a charity

· Donated funds shouldn’t be diverted from intended use

· People who avail themselves of charitable services impliedly waive right to sue

· not all people choose to use charitable services though (i.e. unconscious and rushed to hospital)

· Modern rule: no charitable immunity

· Inability to pay shouldn’t ( immunity

· Sovereign

· Common law: government immune to tort suits

· Modern rule: Federal Tort Claims Act

· Government liable for negligence by employees and for intentional torts unless within a discretionary act or a strict liability tort

· Municipalities are immune for governmental, but not proprietary functions

· proprietary = could be done by a private corporation

