Implied Terms  (this is a contradiction to SOF and PER, this includes terms that are outside of the writing of K, it is an unwritten supplement) the issue often is “what are the true terms of K?” easier to find such obligation than to determine breach

· Terms implied in law – there is no deal, but the court treats it as if there were
· Common law precedent
· ER rescue effort
· UCC gap filler and mandate (has economic justification in stability, and economic efficiency)
· Terms implied in fact – a real deal but not in writing
· Always ask Is there consideration?  But usually required by law
· Exclusive distributorship may be unenforceable for lack of consideration or lack of mutuality in CL, UCC 2-306 and 2-309 should eliminate such problem
· Basis for implying a term Pg 525
· Penalty default rule = penalize parties for strategic behavior in order to create incentives to reveal information
· Hypothetical bargain
· Long term business dealing or some form of assent to implied terms

Best/reasonable effort UCC 2-306(2) a loosely defined term because expertise or judgment is usually required 

Express v. Implied Warranty (warranty by seller v. by law) an implication should not be made when the contrary is indicated in clear and express words
· Look for express warranty first because it is harder to disclaim

· Blood shield or related issue has no implied warranty because Benefit ( Risk, but can use negligence

· Implied warranty of title = like express warranty especially when it comes to disclaiming

· Implied warranty = merchantability or fitness UCC 2-312 to 2-317
· UCC 2-318 offers three alternatives, TX invented fourth

·  between “express” and “fitness”

· UCC 2-315 requires reliance and seller’s knowledge of the reliance

· Breach is not based on defective goods, only unfit/does not meet buyer’s needs (writing is important to capture such need) implication by law
· UCC 2-213 requires an agreement, UCC 2-215 does not

· Agent situation ????

· UCC 2-214 requires merchant to warranty ordinary purpose, compare UCC2-313 (1)a and 2-314(2)f.  implication by law
Reasonable notification (minimum amount of protection to either party upon the termination of an ongoing sales agreement, a matter of law implied in K) UCC 2-309: has there been sufficient or “reasonable time” to find a “substitute arrangement”

· Can use present or prior agreement and by industry standard

· Usually “reasonable” unless otherwise noticed

· Enough time for either party to find alternative remedy

· parties can agree on a specific time or use the gap filler

Implied Good faith (anything that is not bad faith, can limit express rights, but rarely done) UCC 1-203, UCC 1-201(9), UCC 2-103(1)(b), R2 205, 228, note the differences in all provisions, power of good faith is in using people’s sympathy

· Standard:  Objective for merchants, subjective for non-merchants

· Good faith v. best efforts (UCC 2-306):  best effort is more burdensome = diligence, good faith = honesty and fairness

· Tests for good faith (may be too vague) pg 542-43 (especially when using discretionary duty)

· Policing against opportunistic behavior (even though capitalism is based on it)

· Reasonable expectation (circular reasoning because UCC should = reasonable expectation) or acceptable behavior

· Did the party receive the fruit of K

· Spirit of K must not be evaded even if the actor believes the conduct is justified R2-205
· Only use good faith claim as a secondary offense, it is more on the soft side

· Business judgment rule – a flexible rule for the market place for the court not to interfere with business decisions

· UCC 2—306 mere loss prevention is not good faith, but going out of business is

· But the purpose of requirement K is to reduce purchase and prevent loss

· Business judgment rule should apply?

· Requirement contracts (a flexibility, risk mitigation device):

· Lack in consideration, mutuality, too vague? (some CL contentions)

· Is there a paid option in the case that may be discussed?

· Over demand is a different problem than under demand (infinite risk v. finite)

· It is not a matter of how much, but why = standard for termination of output cases

· discretionary right affecting the rights of another requires good faith, standard = honest satisfaction

· Implied duty of good faith can restrict express right of rejection (Locke)

· Implied duty of good faith does not restrict landlord’s express right to terminate lease and capture financial gains

· At-will employment contracts require good faith and it is applicable to both parties

· At-will ( specific duration; Good faith ( termination for cause

· Dislike, hatred or ill will alone cannot be basis of action

· Only fraud, deceit and misrepresentation may be actionable

Exceptions:  1.  clear mandate of public policy founded on legislative, administrative, or judicial authority



2. fraud



       3. employer applies superior bargain power to deprive the employee of compensation that is clearly identifiable and is related to employee’s past service

1. employer’s public statement for termination for good cause (implied in fact) are viewed as contractually binding by some courts, disclaimer may not be effective

disadvantage (pg 585):  no freedom from unjust discharge, no security in employment, stability in job market

advantage (pg 586):  exceptions (above 4) are difficult to enforce, harm employee interest, cause more mischief than avoided, economically inefficient

· Termination for hatred is not actionable, only misrepresentation

Implied habitability  (buyer relies on builder to deliver a house reasonably fit for the purpose for which it was intended) tort action possible if disclaimed
· TX 2002 rule:  cannot disclaim unless buyer has express and full knowledge of the latent (only) defects; no punitive, no consequential (issue:  inhabitability)

· How do you differentiate between patent (know or should know at time of sale) v. latent defects?

· Other courts:  merger clause is of no legal effect to implied warranty with latent defects, but implied habitability may be modified or disclaimed, better off if disclaimer is conspicuous, specific, and result of mutual agreement
· Privity of contract between purchaser and builder necessary in some courts, but tort action is always available

· Subsequent buyers and commercial v. residential split in authority

· End result expectation
Implied good workmanship  tort action possible if disclaimed

· TX 2002 rule:  can disclaim when the agreement provides specific manner otherwise such implied duty is a gap filler

· Repair cost only (thus where is the resident going to live while repaired? Water damages, etc.?)

· Includes defects that do not render the house uninhabitable

· Usually do not extend to professional services, but for commercial services

· How the job was done, or what type of skills were used
Lender’s liability of good faith (another problem in exercising express rights when implied good faith applies) UCC 1-208 
· These cases usually arise when the lender (bank) is allowed to terminate a K, thus no breach, and can only sue under “good faith”

· Lender = business of assessing risk, bottom line/worst case scenario for loan evaluation

· Termination of loan must have some objective basis upon which a reasonable loan officer in exercising discretion would do the same – KMC

· Consequential damages, if awarded, will deter bank from loaning to these start-up entities

· Most courts hold the demand instrument controls, duty of good faith imposes no restriction on express rights– even if the conduct appears opportunistic, Easterbrook, is it too formalistic?

· Also can arise in home purchasing situations where the lender failed to exercise ordinary care or is a part of the JV with the builders

Other Ways to Avoid Enforceability of K  (integrity of the bargain process + substance of the deal) expanding the scope of obligation + expanding grounds for enforcement avoidance = more fairness for less certainty, like PER/SOF

Courts will not enforce, but parties may feel free to make deal

Duress (physical or economical from D, based on free will even though all K’s are based on unequal bargain power) R2 – 174, 175, 176 voidable rather than viod
· Test:  would a reasonable firm person give in under such duress?

· Is there a wrongful act/threat (subjective standard) that cannot be tolerated?

· Is there a reasonable alternative (goods, legal) that would not cause immediate and irreparable loss to economic or biz interest?

· Is there actual inducement of the K by the threat (threat substantially contribute to the assent)?

· Poser = desperate need for cash could not be basis of duress unless other side is responsible for the financial hardship v. few other courts = take advantage of other’s dire circumstances without causing the hardship

· Damages:  substantial damages would deter vendor from doing business with vendee, therefore should not impose

· Severance/employment:  there is coercion, but not usually held to be caused by D

· Family situation:  not usually allowed because the nature of the suit breeds stress

· R2 – 318, comment e, withholding admitted debt in bad faith can be duress

· All bargains are based on unequal power

· Watch out for litigation settlement situations

Undue Influence (weakness that destroys capacity to fair dealing, and others taking a unfair advantage of such distress, or excessive strength of dominant party which prevents free will) R2 - 177
· Originated in a familial/confidential relationship

· High pressure on mental/moral/emotional, age, capacity weakness

· 7 factors to determine UI (narrower than R2)

· discussion at an unusual or inappropriate time

· consummation in an unusual place

· insistent demand that biz be finished at once

· extreme emphasis on untoward consequences of delay

· use of multiple persuaders by the dominant side against a single subservient party

· absence of 3rd party advisor to subservient party

· statements that there is no time to consult financial advisers/attorneys

· duress v. undue influcne

· UI:  usually involves a fiduciary relationship; it usually is not illegal

· Duress:  illegal coercion

· Unfair threat v. improper threat

· U/I:  much weaker party so can be under domination

Misrepresentation (fraudulent overreaching) when is non-disclosure a misrep? R2 – 164, 169, 168
· Harder to prove than fraud, intentional or innocent may both lead to rescind

· viodable for fraudulent/material misrep + justified/reasonable reliance – R2 164 v. torts duty/breach

· Alteration of material facts – does D know?

· With intent to deceive (not necessarily untruthful, i.e., out of context quotations)

· Caused P to enter K that P otherwise would not have entered

· P suffered damage because P relied on such misrepresentation

· Damage = out of pocket $ or benefit of the bargain + performance avoidance

· Out of pocket rule = different between what she paid – what she received + consequential damages before discovery of fraud

· Benefit of bargain = victim placed in position she would have been had the defendant spoke truthfully

· Opinion v. fact

· Opinion = must be genuine belief + person having sufficient knowledge to render the opinion, normal sales bluff that people know is okay R2 168
· Opinion = quality/value of property R2 168, not easily actionable

Opinions are actionable (R2 169) if

· Fiduciary relationship

· Expert on matters covered by the opinion

· Renders the opinion to one is peculiarly susceptible to misrep

· When does non-disclosure amount to misrep (certainty), but essentially they are the same

Non-disclosure (suppression of material fact which a good faith party is bound to disclose) R2 – 161 – but generally, there is no duty to disclose

· Non-disclosure of material fact = K rescission
· Seller has duty to disclouse material facts under specific circumstances

· Disclosure must to Prevent a previous assertion from being a misrepresentation or from being fraudulent or material

· Disclosure must to correct a mistake of the other party as to a basic assumption on which that party is making the K and if nondisclosure amounts to act in good faith and in accordance with reasonable standards of fair dealing

· Disclosure must to correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

· Buyer is entitled to know the fact b/c trust/confidence relationship

· Harder to prove than fraud, knowledge of concealed defect must be present

· Material matter = a reasonable person would attach importance in determining his choice of action in the transaction in question

· Generally, there is no duty/obligation to disclose

· NY Danann rule = if there is a “specific” disclaimer of representation v. “general” merger clause, then a tort action in fraud would not lie

· Public policy = honesty and fair dealing R2 164
· Difference in the degree of intelligence

· Relation between the parties

· Manner in which the information is acquired

· Nature of fact not disclosed

· General class of which non-disclosing party belongs to (seller has more duty)

· Nature of K, i.e., release, insurance

· Importance of non-disclosed material

· Conduct of non-disclosing party to prevent discovery, active is bad

· Public policy = steer people to gather information (=$), that will encourage people to invest in information (another situation where private interest is public virtue) pg 660 – 661

· Paid for information = non disclosure

· Casual information = disclosure – law is moving towards

· Information = non-issue if buyer/seller on same footing
· Fiduciary duty, lawyer/client, broker/investor, where a party reposes trust and confidence in another party who accepts/fosters the relationship, not mere friendship
However, this is very difficult to apply in real life as the two situations are a continuum not a dicatamy

Unconscionability (limited importance because of state statues, a judge decision both for equity origin and gate keeping, a safety valve so other rules do not have to be bent for an “awful” case) UCC 2-302 (enormous flexibility, judge can enforce K anyway he likes) + R2 208 (excessive price may = uncon)

· UNIDROIT principles of International Commercial K = K/a term does not unjustifiably give an excessive advantage to one party, or if one party takes advantage of the first party’s dependence, economic distress/urgent needs, or its improvidence, ignorance, inexperience, or lack of bargaining skills

· Most suitable in consumer situations where offered necessity, merchants are offered opportunity and should be capable

· Is residual law - usually only a defense, a safety valve for truly “awful” cases so courts do not have to bend other rules to fit a fact pattern

· Courts generally do not assess the sufficiency of consideration, but a finding of gross inadequacy with other inequitable features = equitable rescission
· Should restitution be allowed since it is generally a defense? Many courts do not allow restitution – avoid unconscionable results only

· Procedural + substantive (at time of K making)

· Procedural = lack of meaningful choice + hidden terms (but better K = longer) + unfair surprises (defect of a bargaining process)

· Substantive = unreasonably favorable/oppressive terms + does not reflect reasonable expectation of a party + shock conscience + overt risk + gross disparity of terms

· Balancing test of uniform consumer credit code instead of procedure v. substantive test (UCCC)

· If seller believes buyer is likely to default

· If consumer will receive substantial benefit from the transaction

· If there is gross disparity between K an market $

· If the seller has knowingly taken advantage of a consumer’s bargaining impairment due to mental impairment, lack of education, or similar factors

Or use of standard form, limitation on available remedies for breach, use of inconspicuous/incomprehensible terms, overall imbalancing of bargaining, exploiting one party’s lack of education/experience, inequality of bargaining or economic power

· Unenforced K, no reallocation of risk

· Absence of meaningful choice (subjective circumstances) + K terms unreasonably favorable to 1 party

· Meaningful choice negated by extremely different bargaining power

· Did the other party have a reasonable opportunity to understand the terms?

· Were the terms hidden?

· Absence of meaningful choice of 1 party

· Terms are unreasonably favorable to 1 party

· Extreme unequal bargaining power

· Test for reasonableness or fairness

· Shock the conscience

· In the light of the general commercial background and commercial needs of the particular trade or case

· If the terms are so extreme as to appear unconscionable according to the mores and biz practices of the time/place

· But a result could be making these K illegal and higher $ because the disadvantaged party is unlikely to have other choices

· How can K law help the poor? (not much at 1 transaction/trial, only controls the outer bound of the conduct)

· Unit pricing and encourage comparison shopping

· Regulate important transactions, house, auto

· Consumer education

· Franchise situations – unfair competition by franchisor or others

· Flexibility in commerce, not usually a fiduciary relationship

· good faith may be better to prevail?

· Termination at will clauses – should let market decide, as “with cause” provision increases cost to franchiser, and franchisee can always litigate + if franchisee is making good $, franchiser has not incentive to terminate

· Bottom line, reasonable notice is essential with or without cause, unfair surprise is never good, exceptions for franchisee to win occasionally

Question of law – historical origin in equity and also a comprise in the UCC

UCC 2-302(1): designed to examine unfair bargain process

UCC 2-302(2): limits 2-302(1) ( so merchant is allowed to explain its context), burden back on P to prove unconsionability which is not entirely fair – why it is not like res ipsa loquitor?

UCC 2-719(3): authorizes cause of action from unconscionability to clauses that limit liability for damages for breach of warranty

· Advantages of “add-on” clauses

· Promote efficiency by reducing transaction costs

· Reduction in costs in the setting up of a security arrangement

· Provides an expedient means for the buyer to provide additional collateral

Public Policy (something like K, but unenforceable for extrinsic reasons, i.e., philosophical problem underlying K) R2 – 178, 179, 187 (non-compete unenforceable unless it is ancillary to a valid transaction), 188
· Shape, channel, and deter functions

· Covenant of non-compete:  duration + distance + restricted activities = restriction on competition hurts public, but many exceptions

· Protects legitimate interest of employer

· Allows employee to engage in biz not in competition with employer

· No undue hardship on employee

· Not injurious to public

· As the American society moves from goods (capital intensive) to services economy, non-compete is more important

· Blue pencil rule (R2 184) = convenant too restrictive or violates a principle, blue pencil the deal by court, but the convenant is made too restrictive and people cannot always go to court for blue pencil

· Common law exceptions on non-compete covenant

· By the seller of property or biz not to compete with the buyer in such a way to derogate from the value of the property or biz sold

· By a retiring partner not to compete with the firm

· By a partner pending the partnership not to do anything to interfere, by competition or otherwise, with the biz of the firm

· By the buyer of property not to use the same in competition with the biz retained by seller

· By an assistant, servant, or agent not to compete with his master or employer after expiration of his service

But restraints must be reasonable + necessary to the enjoyment by the buyer of the property, good will, or interest in the partnership bought, prevention of injury to public, protection from the danger of loss to the biz by unjust confidential use of information

· Sale of business actually promotes competition because convenant of non-compete ensures good $ exchanged for sale of business (good will)

· Possible public policy considerations/sources

· Statute R2 179

· Regulatory – public protection, air permit, etc.

· Revenue raising – usually does not affect enforceability of K if violated

· Court may grant restitutionary relief – for party protected by statute + forfeiture would benefit the non-protected party

R2 – nature of the public policy involved, degree of resulting forfeiture, whether denial of relief would further the policy

· In pari delicto – parties be left as they are, court will give no remedy to either, even if one has received a benefit from the other 

· Family law: $ after divorce?

· Bargaining at death bed

· Getting things in writing (like SOF and PER)

· Trust/will must be in writing and witnessed

· TX commerce code 15.50 (a)

· Sherman antitrust

· Surrogacy: R2 – 191 (custody of child should be child’s best interest)

· Posner’s economic perspective = increase welfare of contracting party

· Feminist stand point = women do not rely on men to have children

· Legally valid but unenforceable

· Mother’s service to carry child is okay, but compensation to end custody is against public policy

Justification for Non-performance  (mistake, changed circumstances, and contractual modification) not from overreaching by either party, but from changes in circumstances since the original K was made

Resistance to such release because basic function of K = risk shifting when circumstances are unpredictable

Mistake (things turned out differently than both parties had thought, not a prediction as to a future un/occurrence but A FACT) R2 – 152, 153, 154, UCC 2-316(3)(a) (modification only) UCC 1-103 = mistake is generally a CL concept

· Formation of K, can release (R2 152), voidable by the negative party unless 1 party bears the risk of mistake (by knowing “as is” or insurance)
· R2 154 = risk bearer by 
· agreement, 
· assent even with limited knowledge
· court’s designation for reasonableness
· Test:  

· Is this a collateral mistake? If it is, no release – must be material (nature of goods)

· Have the parties agreed to the allocation of risks?

· If allocation of risk is not specified, then buyer assumes “as is”

· If something is drastically different from expectation, then the party who paid to allocate risk wins (insurance sometimes specifies which party)

Note: some courts have held all purpose “as is” is ineffective because they lack adequate notice of what is being bargained for

· Unilateral mistake = unexcused, bilateral = excused (consent to void K)

· (genuine/identifiable) Mistake = basic assumption of K + material feature + despite reasonable care (non-negligent) = release if unconscionable result

· R2 157 = expressly negates non-negligent requirement for mistake, only requires its conduct not fall below the level of good faith and fair dealing

· when mutual mistake = failure of written K to state the actual agreement accurately, remedy= reformation to express mutual intent

· R2 153 – substantial hardship, much easier to prove than “good faith”, can release for unilateral mistake
· Basic assumption of K

· Adversely affected party does not bear risk

· Effect of enforcement is unconscionable or other party should have known the mistake
· Other party either have reason to know of, or be responsible for causing the mistake
· Release/settlement situation (duress may be available) = signed release on expected injury only, thus mistake applicable (social policy of finality of K v. fair compensation for injury) mistake applicable if

· Person signed without knowing personal injuries

· Injured person assumed the risk of injury worsening

· Cannot void because the extent of injury was not known

· Transcription error = reformatio, mistake applicable

Exception: if a reasonable person can catch the mistake, such as computation error, cannot claim ignorance R2 503
· R2 161 (c) = nondisclosure is actionable if disclosure would correct a mistake by the other party about the contents or effect of a writing

· Function of K = make uncertainty more certain

· Function of price = allocation of risk  

· Have the parties agreed to the allocation of risks?

· If allocation of risk is not specified, then buyer assumes “as is”

· Remedies = rescission or restitution (undo or keep the deal) or reformation

· Rescission because status quo ante is reasonable for this “no fault no misconduct” situation, sometimes permitted for 

· Putting 2 parties back to where started

· Pleading of party undermines certainty

Changed circumstances, impracticability, frustration (changes in circumstances that occur between the making of K and the time set for performance) R2 – 261, 264/455 (objective impossibility), 265, UCC 2-615 (general contingency) breach K = SL historically

R2 position – question of law

· About supervening change in extrinsic circumstances

· NOT formation of K, but performance under K, profit or natural disaster unlikely to be acceptable ground, must have physical impossibility like death/destruction

· R2 – 262, 263, 264 = duty of performance excused if thing “necessary for performance” dies or incapacitated (impossibility)

· R2 – 261, 266 = impracticability, Frustration - Supervening impracticability = extreme/unreasonable difficulty, not mere market shift or economic loss (R2 265, 266)
Should such risk be assigned to “superior risk bearer” as it can purchase insurance at min coast?

Exception:  extreme cost increase can justify a non-performance under a mutual mistake theory

· Defense of frustration (equitable doctrine to apportion risk in unforeseen events) must 

· Purpose frustrated by the supervening event = “principal purpose” of K (not mutual profitability)

· Frustration = substantial, so severe that is not fairly to be regarded as within the risks assumed under K, does not affect ability to perform, but purpose is undermined, less developed, no UCC

· Frustrating event = basic assumption of K (R2 265)

Note: some courts require showing of unforeseen or unforeseeability of event (UCC 2-615 does not require so, but comment 1 refers to “unforeseen supervening events”)

· Premises of frustration= loss + no fault + some circumstantial conditions
· Basic assumption of K = non-occurrence of impossible/frustrating event
· Foreseen v. foreseeable – whoever foresees should bear burden of risk allocation

· Compliance with US governmental sanction = impracticality

· UCC 2-613 = goods destroyed, huge change in risk allocation

· UCC 2-614 = substituted delivery, an alternative route

· UCC 2-615 (seller and buyer) = objective impossibility of performance, compliance with governmental order/regulation – but must fulfill K to the extent that the supervening contingency permits

· Objective v. subjective impossibility: no one can v. particular party cannot

· UCC 2-616 = partial shipment

· UCC 2-509 = risk of loss in absence of breach (possession not ownership)

What happens to goods on the move?

· UCC 2-272 = restitution for party who has rendered service and K is later discharged

For frustration etc. where grounds on which a still executory duty of performance can be excused, this is not basis for reformation or other remedies such as PE

· Force majeure clause = provide for excuse where performance is prevented or delayed by circumstances “beyond control” of the party seeking excuse (UCC 2-615) + excuse where the law would not do so (UCC 2-207), typically not allowed because it lets one party out free

· Impracticability of performance and frustration of purpose are identical, party must show (pg 783)

· Substantial reduction of the value of K

· Nonoccurrence of an event is a basic assumption of K

· No fault on the parties

· Party seeking relief does not bear the risk of that occurrence of the event either under K or surrounding circumstances

Modification (after K is made, “duress” and “good faith” tend to merge) UCC 2-209, R2 – 90, R2 – 178, R2 – 73 (pre-existing duty), R2 - 89 (exception) 
· Modification as in an excuse not to perform the original K because K is modified

· Must be mutual to be valid, UCC 2-209 has no formal requirement (writing/oral), only quantity, price, etc, thus writing is only required if quantity changes, or $ more than 500.

· SOF v. NOM (no-oral modification) clause v. PER, see pg 826

· Most court hold a modification must be in writing, UCC 2-209 comment: attempted rescission = waiver of NOM

· If one party reasonably relies on the oral promise of another to reduce an oral agreement to writing, the failure to create such a writing will not prevent the relying party from taking the modification out of the SOF

· Encourages people to make K which promotes the efficient allocation of resources

· Promise v. consideration (depression can be such consideration in rare cases)

· UCC 2-209: deviates from CL the “one sided” modifications, purpose is to make effective all necessary and desirable modifications of K without regard to the technicalities which at present hamper such adjustments 

· Pre-existing duty rule – police against the possibility that one party will exploit the change in bargaining power since the K, R2 73 = performance of a legal duty owed to a promisor is not consideration for a new promise 

Exception: Unforeseen difficulties rule

· R2 89 a, c = modification will induce a material change of position, so that injustice will result if enforcement is not forthcoming

· R2 87 (2) = Drennan paving case, reliance

· R2 74 = surrender of a defense, even if invalid, may be consideration

· Paradoxical result on pg 808

· Must be in good faith to

· One who wants to bind the modified K and,

· One who resists to bind the modified K

Two prong test to modification in good faith

· Good faith modification = unforeseen economic exigencies existed which would prompt an ordinary merchant to seek a modification in order to avoid a loss on K

· Even if circumstances justifies modification, it is bad faith to coerce on, by threatening to breach

Rights/Duties of 3rd parties  (assignment = rights, delegation = duty) 
3rd party = K beneficiaries () R2 – 302, 304, 311
· Lawrence v. Fox: origin of creditor(obligee) beneficiary

· Seaver v. Ransom: origin of donee beneficiary, still an unusual case as the trust should work

· Problems in strong policy favoring will in writing

· Delay settlement in litigation

· Proof problems

· Courts usually decide who is better to shoulder the cost before determining if one’s beneficiary – Cardozo’s public policy on water pressure, house burned down, no recovery as house is insured

· R2 302 (1) = intended beneficiary, who enjoys direct the right of a direct action, by clear and convincing evidence

· Effectuate = right to performance is determined both by the intention of the contracting parties + intention of the one party to benefit the 3rd party (Sharp case)

· Reasonable reliance on K as 3rd party

· If performance goes directly from C to A

· Giving A a benefit = overall objective

· Intent is best mutual, if not one must be aware that the other party intends to benefit 3rd party

· R2 302 (2), 315 = incidental beneficiary, who is not an intended beneficiary

· R2 313 = government K is a separate category, governmental K usually does not give a cause of action for 3rd party unless such K is made to “effectuate the intention of contracting parties”, there are very limited exceptions such as the HUD (Zigas) case, relevant factors include

· Arrangements for governmental control over the litigation and settlement of the claims

· The likelihood of impairment of service or of excessive financial burden

· Availability of alternatives such as insurance

· New property = right to various “statutory entitlements created by federal law affecting housing, education, welfare and other public programs

· 3rd party beneficiary rule is poised on the fringes of public law

· R2 309 = defenses against the beneficiary and limitation by public policy, impracticability, etc.

Exception:  if the promisor undertakes an unqualified obligation to render a performance to the 3rd party beneficiary, then the promisor will not be able to use a defense that a promisee can use

· R2 311 = vesting, permits variation of right until 3rd party

· Manifests assent at the invitation of promisor/see

· Materially changes position in reliance of promise

· Brings suit on the promise

· Fundamental freedom to change K terms without detriment to 3rd party

· R2 305, 307 = promisee may have standing to enforce K, but proper remedy may be specific performance or nominal damages in light of promisee’s limited economic interest in performance

Assignment/delegation of K rights/duties (corollaries of each other) 

Rights (once the obligor receives notice of an effective assignment of rights, performance must be rendered to the assignee and payments to the assignor will not defeat the assignee’s rights)

· Contract right = ability to require the other party to perform or pay damages, can be assigned, however K terms can preclude assignment R2 317 (2)
· Restrictions under R2 317 (2) are

· Conflict with statute or public policy

· Material adverse effect on the other party, i.e., materially change the duty of the obligor, materially increase the burden or risk imposed on him by K, or materially impair his chance of obtaining return performance, or materially reduce its value – however, policy favors assignability, thus reluctant to find such adverse effect UCC 2-210(2) has similar limitations

· Issue: personal service (Sally v. Nexxus)

· May use UCC 2-609 to receive adequate assurance

· Balance between policies of free alienability of commercial K and protecting the obligee from having to accept a bargain he did not K for

· Valid preclusion by K term

· Other restrictions maybe “duty of performance under an exclusive distributorship may not be delegated to a competitor in the market place, without the obligee’s consent”

· “no assignment” clause will be first construed only to prohibit delegation of duties, and alternatively, will be read to constitute a promise not to assign rights that might lead to damages for breach, but will NOT render the assignment ineffective R2 322 – potentially inconsistent with 317, but generally followed by courts

· express language may be required in “no assignment” clause to prohibit assignments R2 322
· Requirement K = CL not assignable, but favored by UCC 2-210 comment 4 under (2) unless “material personal discretion” is involved

· Assignment must manifest a present transfer of rights R2 324
· Gratuitous assignment is revocable unless formal requirements for a valid gifts are met R2 332
· Promise for future assignment = may be enforceable against promisor, but not other parties, such promise ( assignment R2 330
· Courts are usually reluctant to enforce assignments of future rights because of a “ public policy which seeks to protect the assignor and 3rd parties against transfers which may be improvident or fraudulent” R2 321, comment b
Exception: wages, R2 321 (1)
· Partial transfer of rights required obligor’s assent in CL, but is now enforceable as a full transfer R2 326
· The right to payment of money can always be assigned even though K may attempt to prohibit such transfer UCC 2-210 (2) and 9-318(4), but limited to

· Seller has earned payment by full performance

· K has been discharged by breach of the whole K

· Such an assignment creates in the assignee a new right, while at the same time extinguishing the corresponding right previously held by the assignor R2 317(1) (it results in moving of something from one person to another)

· Assignee = assignor, subject to any claims or defenses that the original obligor has, including arbitration UCC 2-210 (4), UCC 9-318(1)(a)
Duties (much more limited than assignment of rights)

· Courts are likely to prohibit a clause prohibiting a delegation of duty R2 322(1) + UCC 2-210(5) contrast to assignment

· A person who is subject to a duty of performance may properly “delegate” that duty, i.e., satisfy it employing others to perform it for her R2 318 (1)
· Such delegation is not always permissible, it depends in a given case on the degree to which individual performance was called for by K that created the duty R2 318(2) 

· The person originally bound to perform will remain subject to that duty + unless released by the obligee + or until performance is actually rendered R2 318(3)
· Novation = substitution of the delegate for the original obligor (deligator) + creates new duty to the obligee + clear evidence of novation R2 280, 318, comment d
·  Even in the absence of a novation = obligee may act as intended 3rd party of the K between deligator/deligatee

· K imposes an individual the duty of personal service = almost always inherently undelegable, unless other party assents R2 318
Duties + Rights

· An assignment or delegation may be improper even if not expressly forbidden by the terms of the original K; conversely, it may in some cases achieve its intended results R2 317 comment a

· General language of assignment will include both assignment of rights and delegation of duties unless the circumstances indicate otherwise R2 328 + UCC 2-210(4)
· See pg 877 about “accrue”

· When an assignment includes a delegation of duties (assignment + delegation), the obligor can assert the defenses against the assignee’s attempt to enforce the right + obligor can affirmatively assert liability against the assignee for nonperformance of the assignor’s obligation under the original K

Consequences of Nonperformance = what happens when unexcused non-performance happen
Breach = when performance of a duty under a K is due any non-performance is a breach R2 235(2)
Condition v. promise = precisely performed v. substantially performed

Material Breach (when does one party’s failure to perform justify the other party in refusing to render a performance of his own?) CL only

· 1. Is this a material breach? 2. if so, is this breach a total one?
· Breach = unjustified or unexcused failure to perform all or any part of what is promised in a K R2 – 312, 314

· Factors of materiality R2 – 241 some courts have different factors pg 900
· Total breach = material breach  + breaching party fails to correct the breach within a reasonable period of time

· Discharges non-breaching party from duty of performance if materiality established under R2 - 241 + extent to which further delay appears likely to hinder K by non-breaching party + degree of importance of non-delay R2 – 242
· “stock phrase” on “time is of the essence” is non-binding, but may make performance by stated date “conditioned on performance” in which delay will result in discharge R2 – 242
· “acceleration clause” to prevent accruement of installed payment R2 – 243(3)

· Injured party entitled to actual damaged by breach + future damages R2 – 236(1)

· Total v. partial breach R2 – 237
· Total breach = total discharge of non-breaching party’s duty + alternative K

· Partial breach – does not fully discharge non-breacher’s duty

· Precedent condition = If performance cannot be rendered at the same time, the performance requiring longer period before shorter period R2 – 234(2)
· Necessary for either party to K of simultaneous exchange to show he has at least tendered performance on his part, in order to maintain an action for breach against another party R2 – 234 (1), UCC 2-507, 2-511
Constructive conditions:  imposed by law, excused if defect is unsubstantial

· Weigh 

· the purpose to be served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of enforced adherence

· doctrine of substantial performance

· trade usage

· did not follow UCC 2-602 to reject

· seller to cure or should have been allowed to cure under UCC 2-508
· each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party, minor or immaterial deviations from the contractual provisions do not amount to failure of a condition to the other party’s duty to perform R2 – 237
· intended purpose is achieved, etc.

· motive of the breaching party is a factor in determining substantial performance R2 – 241
· doctrine of divisibility – possibility to apportion the performance of the parties into corresponding pairs of part performances + proper to treat these pairs of part performance as “agreed equivalents” R2 – 240
· if divisible, breach of one part does NOT justify breach of all K by the other party

· can use restitution to lessen harshness

Lady Dove tomato exercise

UCC 2- 601:  perfect tender rule, but have been eroded or impaired by other provisions, perfect = imperfect if industrial standard is okay with it, but it does not guard against bad faith as UCC 2-103 requires

UCC 2-605:  (1) if buyer fails to identify defects when he can inspect the goods, then buyer cannot reject or sue for breach if a) seller could have cured, or b) between merchants, the seller made a written request to the buyer for the defect; (2) payments are not recoverable if defects are on the face of documents, unless reserved

UCC 2-508:  (1) if seller is non-conforming (quality) + time left in K = seller seasonably notifies buyer + cure within K time; (2) if seller is non-conforming + reasonably grounds to believe acceptance (trade usage) = w, w/o $ allowance + seller seasonably notifies buyer + buyer give reasonable time to substitute

UCC 2-504:  when seller ships = reasonable carrier + promptly deliver documentation for buyer + promptly notifies buyer, rejection = iff material delay or loss

UCC 2-612:  (1) separate lots to be separately accepted; (2) buyer rejection for non-conformity = non-conformity substantially impairs value of that installment + cannot be cured + defect is requirement of document + buyer must accept if seller gives adequate assurance; (3) non-conformity substantially impairs value of whole K = breach of whole, but reinstated if buyer accepts non-conformity – seasonably notifying cancellation or with respect only to past installment or demands performance of future installment

UCC 2-507:  (1) tender of delivery = buyer’s duty to accept + pay; (2) when payment due + demanded upon delivery = buyer’s right against seller to retain or dispose of the goods + buyer making payment 

UCC 2-511: (1) payment is a condition; (2) payment is sufficient in most ordinary course of business; (3) check is cash

Anticipatory Repudiation (present breach of future obligation, to ensure indolence is not rewarded and provide incentive to mitigate ASAP) UCC 2-610 R2 251 everything gets done in writing, a situation where one party has serious doubt about the other party’s willingness or ability

Injured party 1) injured party permitted to suspend his own performance 2) seek assurance 3) anticipatory breach

· rationale = allow injured party to enter into substitute K after clear intention not to perform (Hochester)
· if one party asks the other to stop performance, and the other does not stop = No full K remedy – clear breach requires mitigation from other party

· repudiation must be CLEARLY manifested under “fair reading”, words and conduct both (but for conduct, it must be practically impossible) R2 250
· failure to supply assurance under UCC 2-609 is repudiation (force answer)

· if party awaits performance beyond reasonable time, not full damage

· retracted repudiation under UCC 2-611 R2 256
· unless the other party changed position based on the repudiation or considered the repudiation final

· seeking adequate assurance under reasonable grounds not exceed 30 days UCC 2-609 R2 251 (reasonable time)
· financial difficulty, even insolvency is not justifiable ground R2-252
· reasonable ground = significant financial difficulties, or failure to perform under related K, industry rumor

· adequate assurance = circumstances dependent, commercial standard, range from verbal guarantee to posting of bond, UCC 2-609 comment 4, R2 251
· WRITING preferred, or unequivocal R2 251
· must follow the original contract

· repeated demand is allowed

· Williston view:  illogical because a promise could not be broken until the time of performance.  Unfairly increases the obligation of primosors by requiring performance early
· Corbin view:  action prior to the date of performance could be justified on the ground that the repudiation itself damaged the other party by reducing the value of K
Express Conditions (mere technicality or real requirement?) Williston believes it has the same sanctity as the promise itself

an act or event (outside of the promise), other than a lapse of time, unless excused, must occur before a duty to perform a promise in the agreement arises R2 – 224 strict enforcement under R2 - 237
· Precedent condition = If performance cannot be rendered at the same time, the performance requiring longer period before shorter period R2 – 234(2)
· concurrent, and subsequent

· Express condition, condition implied in law (constructive), condition implied in fact, personal satisfaction condition
· a convenient way to conclude who prevails, some scholar (Childress) determines it should be jettisoned

· most conditions that are “technical” are excused by courts based on

· adverse interpretation

· waiver R2 84 (1) “intentional relinquishment of known right”, but only the non-material part can be waived without consideration/reliance

note: UCC 2-209(5) waiver may be retracted unless it would be unjust because of reliance

· prevention – wrongful hinder/prevention of condition R2 245
· avoidance of forfeiture

· express v. implied/constructive conditions

· imposed by the parties v. imposed by law

· must be literally performed v. substantial performance suffices

· express condition is like a promise, and courts default to constructive condition as express increases the risk of forfeiture R2 227
· excuse to avoid forfeiture R2 229 if condition not material part + forfeiture

· express = unmistakable language 

· “pay when paid” clause = contractor pays sub when owner pays contractors, unenforceable, courts deem it not condition for sub to receive payment on contractor’s receipt

· until the conditioning event occurs = duty does not arise, and if the condition cannot occur, defendant is discharged R2 - 225
· personal satisfaction of a condition R2 228 “reasonable person” in obligor’s position

· generally very hard to draft to ensure proper enforcebility

· objective test preferred when it is practical to determine using “reasonable”

· objective test justified to avoid “forfeiture” R2 229
· subjective test should be used where the agreement is doubtlessly only honest dissatisfaction as in good faith, i.e., personal service

· subjective test is more tolerated when 3rd party makes decision R2 227
NOTE: UCC 2-508 can always be used to cure
note: UCC does not deal with satisfactory performance, only UCC 2-326 deals with “sale on approval” but does not deal with industrial machines

Expectation Damages  (in line with unjust enrichment, and reliance interest) R2 344 what are the “but for” damages?
restitution:  does not require law of K, law of property suffice

reliance:  no benefit conferred to D, but P lost $ because of D, restore to status quo ante, law of torts suffice

expectation:  worse off because of K, promise has $ value, therefore remedy in K

Computing $ of ’s expectations  (judicial effort to place injured party to where he would have been had K performed)

· total and partial breach = loss in value, other loss (incidental/consequential)

· total breach = cost avoided, loss avoided

general measure = loss in value + other loss – cost avoided – loss avoided

1. what would P have if K had been properly performed?
2. What does P currently have?
3. What does it take to get P from 2) to 1)?
Foreseeability, certainty, and causation (mainly other consequential loss) R2 – 347 
· other loss = flow naturally from the breach or circumstances (additional knowledge) render it a reasonable/natural consequences of breach (subjective knowledge of D at contracting time, partly objective) R2 351 + UCC 2-715(2)
· loss of profit usually is not a consequence unless it was fairly/reasonably contemplated by both parties at the time of contracting

· limitation of damage also include economic waste

· foreseeable damages = limited damages -> power from jury to judge, SMJ possible

· general = those arise naturally from breach + independent of circumstances of injured party

· special = injury to person/property caused by goods fail to comply

· type, not manner foreseeable

· focus of foreseeability on breaching party D

Mitigation (minimization of damages, avoidable consequences) R2 – 350
· limitation on P’s damage by imposing a duty “not to add to the injury” by mitigating damage after the breach R2 350
· damages = lost in wages + $ spent to find other employment R2-347
· UCC 1-106, 2-704, 706, 709, 712, 715, 716
Exception:  1. mitigation not required -> “loss of volume seller” damage = lost volume of biz the non-breaching seller incurs on buyer’s breach – the sale to a new buyer of another similar entity is deprived, to prove such additional volume, recoverable under UCC 2-708 (2)
· Does seller possess the capacity to make an additional sale?

· Would it have been profitable for it to make an additional sale?

· Would it have made additional sales absent buyer’s breach?

· Personal service/employment is usually not included unless both K can be performed, i.e., day + night

· Is there reasonable belief that continuing performance either maintains or reduces damage?

· Policy of non-mitigation = prevent resubmergence of the lower economic class

Exception: 2. equal opportunity to mitigate between P and D

Non-recoverable damages (expectation damage < P’s damage < expectation damage) R2 – 353
· Usually no punitive damage for breach K

· Recovery of emotional disturbance = breach caused bodily harm or nature of K (sudden impoverishment, bankruptcy)

· Freeman & Mills holding:  a general rule precluding tort recovery for noninsurance K breach, at least in the absence of violation of “an independent duty arising from principles of tort law, other than the bad faith denial of the existence of, or liability under, the breached K

· Avoiding slippery slope – mere billing disputes between two commercial entities should not be allowed punitive damage, against Hadley

· However – nominal $ to add a plead, why not?

· Success for federalism

· Test: elements of personality? Adequate damage by reference to terms of K? CL
· R2 353 test = unless bodily harm was also caused by breach, recovery for emotional disturbance should be granted only where either the K or the breach in question was “of such a kind that serious emotional disturbance was a particularly likely result”

· Gaglidari test =  K must be one “uniquely intended to protect some personal interest or security and incapable of compensation by reference to the terms of the K”

· R2 355 = punitive damages may be recoverable if the breach in question is also a tort for which punitive damage would be available

· Recent trend of greater availability of punitive damages may be an increased sensitivity to the disadvantage suffered by an individual when faced with a breach of k by a large commercial organization

· How are employment and insurance K different?

· Insured cannot turn to the market place to pay for loss; Employee must use some effort to find another employment

· Insurance = quasi public service; employers ( protection of employees

· Insurance and insured are financially at odds; employer and employee are usually aligned in interest, no incentive to discharge good employees

· Why should punitive be available in tort and not K?

· K = voluntary agreement, both parties assume some risk

· K should only accomplish K’s goal, not to make injured better

· K = strict liability, not fault

Justification for the expectation damage rule (psychological expectation of “promise”)  
· Damage must be reasonably shown, but how about seasonable biz where small biz owner has little data?

· Must first have expectation, then reliance

· Protecting the expectation interest under the Wholly Executory K  

· No theoretical barrier to such psychological compensation

· Enforceable promise = property, thus $

· Expectancy is not cause of action, but the consequence of breaching

· Policy to promote and facilitate reliance on biz k

· Restitution and reliance damage may undermine the expectancy damage in an executory K

· Replacement-price formula; cancellation charge; net formula proceeds

· Encouraging breach under the theory of “Efficient Breach”

· Breaching party required to choose performance v. compensation

· To compel completion is costly

· Transaction cost could be significant

· But failed to account for idiosyncratic injuries – types of harm suffered by the non-breaching party that are not reflected in market $ of goods

· Also bargain gets to efficiency, not breach

· But directly contradicts “restitution” or “disgorgement of profit”

· Measure of damages for breach of an employment K by and employee is the $ of obtaining other service equivalent to that promised and not performed.  Compensation for additional consequential injury may be recovered if at the time the K was made the employee had reason to foresee that such injury would result from his breach.

· Farnworth = where there is a functioning market for the goods or services involved application of market$ remedies will frequently result in effect in disgorgement of substantially all of the breacher’s gain.

· Disgorgement = moral argument in its favor

Alternative to Expectation Damages  (secondary to expectation damages) 
Reliance damages () R2 – 349
· Status quote ante

· Causation must present in reliance damages, and P may recover even if she in unable to prove expectation damages with reasonable certainty

· Very nature of the reliance damages is that future gain cannot be measured with any reasonable degree of reliability

· R2 – 351/2:  only risks foreseeable at K making time.  Doctrine of “causation”, “mitigation”, “foreseeability”, and “certainty” also apply to reliance damage

· R2 – 90: promissory estoppel

· Trial court has discretion in awarding full range of remedies for PE

· Or actual reliance damage

· Or expectation damages
· R2-349: recovery should be offset by “any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K had been performed”, D has burden to show the loss
· May not recover for reliance before K was made
· Most reliance damages are “out of pocket” ones
· Traditional K = all or nothing, reliance damage = creature of R1, way to find middle ground, expectation damage = give the good guy something
· “new biz rule” = new biz cannot collect loss profit, now abandoned in US, the rationale of proof difficulty still present though.  If the standard is loose, jury may come back with inconsistent results each time.
Restitutionary damages () R2 – 349 
· R2 373, allows a non-breaching party to elect recovery of restitution instead of expectation damages

· R2 374 & UCC 2-718, even a breaching party may be entitled to restitution by virtue of the benefit conferred by partial performance.

· Fundamental change in, no penalty against breaching party

· No mention of willfulness, but intentional variation from terms of K will preclude restitution

· $ restitution given to a material breach party = value of benefit conferred, or increase in wealth of the non-breaching party

· in no case will the party in breach be allowed to recover more than a ratable portion of the total K $ where such a portion can be determined

· damage of non-breaching party = restitution – expectation damage

· UCC rejects the possibility of a windfall, thus no longer requires “willful” breach, R2 then followed – milestone change, what is “fair” is different now

· R2 375, 376, 377, if performance is discharged for excuses such as incapacity, both or either party may receive restitutionary relief.

· R 2 347, measure of recovery = reasonable $ of performance, undiminished by any loss which would have been incurred by complete performance

· Standard = $ for which such services could have been purchased from one in P’s position at the time/place the services were rendered (market value restitution)

· Exception = “full performance rule”, if the non-breaching party has fully performed his obligation under the K and the breaching party’s only remaining duty is to pay, the non-breaching party may NOT use restitution, but expectation only R2-373, protects expectation interest while eliminating judicial burden of determining market $ of performance

· The doctrine of restitution offers one way to ameliorate the possible harshness of the constructive condition approach, along with substantial performance

Specific performance () R2 – 367, equitable remedy of which the court orders the party to do something, usually used when legal remedies are inadequate

· R2-360= adequacy, difficulty of proving damages with certainty, procuring a suitably equivalent substitute performance, the likelihood that a damage award would not be collectable. Real estate deals usually use s/p because every estate is different

· Any unique goods such as art, antique, or custom made goods

· Personal service K is not enforceable by s/p because that would be like “slavery”

· R2-367 = general rule agsint s/pf for personal service, and exception for Negative s/p of prevent someone from doing something by injunction

· R2 362 = s/p will not be denied merely because the parties have left some matters out of the agr, or left some issue to be agred on in the future, particulary when parties have agreed on all material terms and other equitable factors are present.  Failure to agree on material terms may preclude s/p, line hard to draw

· R2-366 = building K and supervision difficulty

· R2-364 = factors in deciding whether s/p should be available

· Possibility that K was the product of mistake or unfair practice

· Grossly inadequate exchange of K

· Or unfair terms – these factors are reflected in the “unclean hands” doctrine

· Also the possible impact on 3rd parties

· UCC 2-716: s/p may be decreed where the goods are unique, or in other proper circumstances

· UCC 2-712: if goods are readily available in market place, “cover” by the buyer + suit for damages will be adequate remedy

· Courts are reluctant to grant s/p because they are worried it is not a “1-shot” deal because $ usually talks, it is those who are angry ask for s/p

Agreed remedy/Liquidated damages (non-refundable down payment to car taken by dealer) 

· Liquidated damage: the sum a party to a K agrees to pay if he breaks some promise, and which, having been arrived at by a good faith effort to estimate in advance the actual damages that will probably ensue from the breach, is legally recoverable as agreed damages if breach occurs. Underlying premise which allows parties to fix the amount of damages with certainty UCC 2-718, R2 356 (the parties to a K may effectively provide in advance the damages that are to be payable in the event of breach as long as the provision does not disregard the principle of just compensation)

· Traditional test for validity of agreed remedies

· The damages to be anticipated from the breach must b uncertain in amount or difficult to prove

· The parties must have intended the clause to liquidate damages rather than operate as a penalty

· The amount se tin the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach

· R2 339: 2-prong test for validity

· A provision for liquidated damages would be enforceable if the amount fixed is a reasonable forecast of just compensation for the harm that is caused by the breach

· That harm is one that is incapable or very difficult of accurate estimation

· R2 356: similar effect but “anticipated or actual loss”, section is intended to make a possibly significant shift in emphasis from CL: anticipated and actual damage and difficulty of proof of loss are not strict requirements but rather factors to be weighed by ct in deciding if clause is a penalty clause.  A term fixing an unreasonably small amount of damages might be unenforceable as unconscionable

· UCC 2-718 similar to R2-356, inconvenience or non-feasibility of otherwise obtaining an adequate remedy

· Courts divided on whether clauses should be examined for reasonablenss from the time K was made or after its breach

· Anticipated loss must be reasonable at K forming, and reasonable at K doing – Huber

· But either-or is sound in language, though difficult in result

· Limitation of damage clause could be invalid on grounds of unconscionability, but does not expressly subject such a clause to the test of “liquidated damage clauses”

· Phrases for K provisions that fix or set remedies for D.  

· Generally recognized as valid exception

· Cannot agree upon punitive D, if so, then invalid (???)

· Usually concerned with being too high

· Savings from mitigation should not be deducted from recovery under liquidated damages

· If no loss has occurred, R2 356 states a provision fixing substantial damages should be unenforceable because of the absence of difficulty of proof, rare situation

· Penalty clause:  the sum a party agrees to pay in the event of a breach, but which is fixed, not as a pre-estimate of probable actual damages, but as a punishment, the threat of which is designed to prevent the breach.  history allows lower penalty so that powerful parties don’t get to get $, but duress from circumstances usually push people towards penalty clauses.  As insurance used to be viewed as gambling, thus immoral, and liquidated damages should be a compensation not a punishment because the latter is a state function

· Economic analysis: drafting better K is not an answer.  In the market place, parties look for another provider if this one is not willing to deal.  So how to draft a K having found a good party and bad things are unlikely to happen?

· K = social order, not law suit creator,

· Recent event, with credit

· Movement of social progress, status -> K

· Transaction = 0 sum, or win-win?

· Essence of K = cooperation

· uncertainty of future + contingency + avoid mentality + need to build incentives to work all contribute to K not being well written

· Underlying problem = K damage is not really compensatory, so party tries to get more, because

· Not all agr are enforceable

· Not allow “but for” damage, but “reasonably foreseeable” damages, thus proximate cause, and not “but for”

· Losses must be proven with reasonable certainty

· New biz who needs K protection the most has the hardest time proving

· Good guy must also litigate

· Specific relief is not easily available

· After above hurdle, bringing law suit, then lose customer

· Procedure & proof

· Attorney’s fees
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