O + A + C = K, a legally forcible agreement or a conclusion of a binding agreement

· K = intent to form a present contract + content (essential terms) + communication to the offeree intended by offeror (such intent may be effectively manifested by DELIVERY) + context in which the negotiation is made

· K = clear manifestation communicated (objective view by agreement + prelim negotiation)

Difference between tort and K (UCC 1-106)
· tort = restore to original condition

· K = allow non-breaching party as similar condition as contract has been exercised

· Paid/legal option = right to consider for a set period of time

Contract language

· agreement = objective (reasonable 3rd party) interpretation

· fraud = fact + false + knowingly/recklessly + central to injury + negative reliance by the other party

Offer

Duration

· Rejection = unequivocal rejection terminates power of acceptance

· Exceptions: purchase of an option; estoppels; or

· Firm offer: (UCC 2-205) if both traders are merchants, buy or sell goods, signed writing for open offers, if no consideration, then reasonable time to hold the contract open is no more than 3 months
· Counter offers = rejection with interest in transaction in different terms, may terminate the power of acceptance (UCC 2-207)
· Conditional offers = rejection, it does not matter if the condition changes the substance terms or mere procedural requirements; = counter offer if new terms
· Language receives objective reading, and communication must be unequivocal

· Lapse of time = reasonable time dependent of nature of goods, condition, etc. (UCC 1-105, 2-103(1)(b))

· Death or incapacity of the offer = power of acceptance terminated (UCC 4-406)
To whom an offer is addressed

· An offeror may exclusively determine the person or persons in whom a power of acceptance is created 

· If an offer is not communicated to a particular person, the offorer does not have to accept (in reward situations, the person who does the act without knowing the reward CANNOT claim it)

What constitutes a revocation

· A clear statement of unwillingness to enter into agreement, reasonable interpretation of the language used in the specific circumstances R2 38 power of acceptance terminated when offeror revokes

· Specific terminology is not required 

Indirect revocations

· Generally must be communicated to the person 

· Definite action inconsistent with an intention to enter into the contract

· Both parties must be aware of the revocation, before the acceptance

Definiteness

· Good faith is sufficient, and court may fill in price, etc. UCC-204(3) 

· Agreement to agree on terms later (instead of the “present” which is required to form a contract) is allowed UCC 2-305(1)(b)
· Open price term is okay if intention of parties to be bound is found UCC 2-305(4)
· CL: must have $, UCC 2-201 must have quantity

· Context:  is it a serious dealing?

different terms in offer than in acceptance

· Mirror image (common law) or “first shot”/”last shot” rule no longer applies by UCC 2-207 

· Contract exists even without writing if conduct from both parties suffice UCC 2-207(3) 
· If terms contradict, apply the “knock-out” rule where contradicting terms cancel each other out, and court dose the “gap filling”

· If both merchants, no contract if

· Material difference

· Express objection

· Express assent

communication to 3rd persons

· Revocation, rejection or acceptance must come into the possession of person addressed, 

· or of some person authorized by him, 

· or deposited in some place which he has authorized for similar communications
Acceptance

Manner of signifying acceptance

· must comply with the precise requirement of the offer

· if method of communication is not reasonable/specified by offeror, then receipt of the acceptance forms a contract

· acceptance by conduct by both parties is permitted despite the restrictive language of the offer

· if the seller specifies non-conforming goods, then no acceptance, only an accommodation shipment

Additional terms in acceptance (battle of the forms)

· mirror image is the common law rule (last shot rule as the derivative)

· writing supercedes standard forms

· UCC 2-207 in the event of additional terms, acceptance exists unless
· Acceptance is expressly made conditional on assent to additional terms (first shot rule as the derivative, 1st form governs unless objected to)
the additional terms becomes a part of the contract unless

· Offer expressly limits such terms

· Material difference in the contract

· Objection has been given after receive notice

*When in doubt, 2-207 never gives an unbargained for term, the “knock-out” rule applies, it is usually a buyer friendly provision – always bargain for important terms  *
Mail box rule (maybe varied or rejected by the offeror’s spec of the manner of acceptance)

· absent of an express specification by the offeror, 

· acceptance is effective when it is put into the mail (UCC 2-206(1)(a) and comment 1)
· rejection is only effective when it is received
· R-2 of contracts abandons the mail box rule and provides that

· K = offeror receives the acceptance before receives the rejection

· Does not govern improperly dispatched acceptances – misaddressed or inadequate postage 

Unilateral v Bilateral Contracts

When in doubt, presume bilateral is intended for the essence of K is mutual benefit UCC avoids this bi vs. uni issue

(UCC 2-206 (1)(b)) once a performance is started, ample/reasonable time is allowed to complete

· Unilateral = promise in exchange for performance

· Reasonable detrimental reliance and harm must both exist for recovery

· Substantial proportion of act terminates power of revocation (R2 45)

· Progress payments is usually used 

· Agreement is not promised but performance = is both acceptance + consideration

· Must give reasonable notice to offeror

· Bilateral = promise in exchange for promise

Consideration (can be substituted by promissory estoppel)

What is exchanged between the parties (pain for better hand, etc.)

· Consideration = a promise of forbearance (forbidden act must be otherwise legally allowed) or but for performance

· Consideration could be something of value other than money, especially in an option contract, it could be a promise to pay, only recite of payment is necessary, not actual payment per UCC or R2 87 (reasonable foreseeable forbearance/action = consideration) see Star Paving by Treynor
· In unilateral contract situations, beginning performance = consideration
· Consideration used to be manifested by a “seal”, but UCC 2-203 abolishes its importance

· ? new detriment to the promisee? new benefit to the promisor?

· Past/moral consideration, ie, services already received, has no bargain (look to restitution)

· A gift: binding statement or future intent?  In many states, gift in writing is presumptive consideration.  Cannot take back gift for lack of consideration once given

· Law does not inquire about the adequacy of the consideration UCC 2-306
· If consideration is found, full $ damage is awarded
Exception:  a fiduciary or confidential relationship requires a fair consideration
· Fairness of exchange: difficulty lies in that value has subjective meanings, where/when, market/individual, etc.

Modification:  common law recognizes the “pre-existing duty” rule, and does NOT consider modification as consideration.

UCC 2-209 is different in that modification needs no consideration to be binding, good faith and no-oral only

Pre-agreement Reliance

· Objective intent of the parties for agreement v. preliminary negotiation (reasonable person standard), not the language of some writing governs

· Lots of complex details resolved or no? (if no, then generally no agreement to contract)

· Large $ involved?

· Formal writing contemplated?

· More specific, more likelihood there is a contract

See R2 27
Defenses (form, capacity of party, contents of bargain, tactics of one party, i.e., duress)
· Real defense = any that precludes formation

· Personal defense = contract duty viodable though a contract is formed

· Form of bargain defense = statue of fraud

Mistake

· Mutual mistake

· Gravity of mistake in relation to the contract (mistake in essence of contract = relief)

· Time in which the mistake is discovered, courts tend to care more about recent mistakes

· Unilateral mistake

· Mechanical miscalculation in math – depend entirely on the non-mistaking party, however, that party is still required to have reasonable commercial expectations.

· Error in business judgment – no relief (policy on capitalism)

· 3rd party transmission error

· identical to that of mechanical error

· commercially reasonable expectation, otherwise no contract

Minor and Mentally Incapable (viodable)
· Minor can disaffirm a contract if there is

· Undue influence

· Overreaching of the minor

· Unfair and unreasonable contract

· Release form signed by minor, possibly even parents

· Marriage does not constitute maturity

Exception:  no relief for the minor if

· Contract involves necessities (clothing, food, housing not included though), adult may recover those that consumed (like restitution)

· Minor misrepresented age willfully

· Minor reaches mature age and did not act within reasonable time to disaffirm

Remedy = voided contract or value deduct the portion used by minor 

· Mentally incapacitated can disaffirm a contract if the person (less clear than the minor standard)

· Has insufficient mental ability, temporarily or permanently

· To know what s/he was doing 

· And natural consequences of the transaction

· At the time of the transaction

· If the other party is aware of the temporary self induced incapacity of P, then P may have this defense

Statue of Frauds (non-writing contract defense to enforceability in the following SMJ, these contracts must be in writing to be enforceable) GOAL: to reconstruct the agreement
Note: 1. the writing required here is merely essential terms with any authentication of defendant, fax confirmation, letter head, etc. multiple piece allowed with sufficient connection

2. SOF only applies to executory contracts

3. R2-139 allow promissory estoppels over SOF if injustice can be avoided

· Interest in land (lease, mortgage), or any fixture on land

· promise to pay other’s debt or obligation (unless it is to further his own interest, then no writing is required)

· or an agreement or promise that is not to be enforced within one year of making the agreement (from the time of execution of the contract)

· lifetime employment can be satisfied within a year

· discharge by some impossibility or excuse does not take promise out of SOF

· part performance that is unequivocally or exclusively referable to a contract for the transfer is outside of SOF (always has restitution in case SOF applies), must be relevant to specific performance sought

· sale of goods (anything movable) under UCC2-201
· > $500 in value

· quantity must be clearly shown as recovery is limited to the amount stated, as many material terms as possible (buyer’s PO + seller’s confirmation = writing satisfied) but not essential

exception: between merchants, if objection is not given in 10 days, writing requirement waived or satisfied by the confirmation of receiving in a reasonable time, such writing must be sufficient to afford a basis for prior agreements, no explicit words required, must be sufficient against the other party, removes the “one-way” unfairness

· custom goods (the nature of goods implies the contract in a way), either party can enforce the contract without writing

· enforceability to the extent that performance has been tendered and accepted

· if admission of such agreement is made UCC 2-201(3)b
· R2-139 reliance damages are recoverable, promissory estoppel can be used too

· SOF prevents hasty decision making

· Personal property under UCC 1-206
· If more than $5000, writing required which indicates stated price, subject matter and signed by defendant (i.e., a car or a house)

Steps in approaching a SOF question

1. is the contract issue within the types to which SOF applies so that a writing is reuired? (surety ship, 1-yr, etc.)

2. is the writing signed by the party charged unless it is between merchants?

3. any performance or reliance by the plaintiff that may bar SOF?

Contract Interpretation

Principle of Interpretation
· if one party knows or has reason to know the intention of the other party, and the other party did not have such knowledge, the innocent party wins R2-201
· reasonable expectation and good faith dealing R2-205
· course of performance: what parties have done under the same deal

· course of dealing:  what parties have done under similar deals in the past

· custom & usage:  what other people have done under similar deals

Parol Evidence Rule (do not overlap with SOF, instead both encourage writing and fraud deterrence) a court’s decision as to what evidence the jury is allowed to know

· superiority of the writing

· an exclusion of relevant evidence

· generally oral, can nevertheless be written
· deals with the admission of certain evidence in supplementing a written contract UCC 2-201
· a final expression of agreement, not a complete and exclusive one = no contradicting evidence prior or contemporaneous is allowed + supplemented by course of dealing + supplemented by consistent additional terms (may not be contradicted) R2-213
· if a final, complete, and exclusive agreement = not even consistent additional terms

· does not apply to evidence explaining the meaning or completeness of the contract R2-214
· only deals with alleged agreements made prior or contemporaneous to the making of the written contract

· if fraud, duress, undue influence, incapacity, mistake, or illegality exists, agreement is invalid thus no parol rule necessary, some limits as to “fraud in execution” etc.

· only legal remedy, not equitable remedy

· exception: collateral agreement must have a distinct different subject, and must be less important than the main agreement UCC 2-202 comment 3, “certainly have been included in the document”, or R2-216(2), not fully integrated if there is consistent additional agreement not included
· does not apply to oral condition precedent because such condition would made the agreement incomplete or unintegrated R2-217
· merger clause which states the agreement is final, exclusive, and complete

how to decide whether an agreement is final, complete, and exclusive?

Williston’s view:  4-corner rule, if the written contract is complete and final, then parol evidence applies, look for ambiguity in paper, decide intent before looking beyond the paper

Corbin view:  must integrate parties’ intention when deciding if the written contract is a complete manifestation of parties, ambiguity is decided by considering all evidence

Remedies

Promissory Estoppel (Alternative of contract, breach of gratuitous promise, i.e., half complete promise) no offer and acceptance necessary R2 90 reasonable forbearance/action

· Protects the reliance interest where plaintiff is worse off

· Protects the reliance of the grieving party

· No bargain is necessary, i.e., no consideration (as in charitable situations)

· Is there a promise with the foreseeable consequence (to a reasonable person) of inducing reliance?

· Is there reasonable action taken/forbore by the promisee (detrimental reliance)?

· Is there breach from the promisor?

· By such reliance/breach, is the promissee now worse off than before the promise? If yes, then restore the promisee to original condition (restatement 90) almost like a tort way of doing things, i.e., looking back
· Not a contract claim, therefore, not affected by SOF
· In the event of real estate, if promisee has made alteration to the property in a substantial portion and in permanent nature, special performance is granted

· Fact pattern = no legal detriment on one side (no consideration), a promised given, then breached, and a worse off party

· Damage = P’s suffering and loss

· Majority view: writing of a promise = presumptive consideration

Cautionary, channeling, and evidentiary

Restitution (unjust enrichment of the defendant, recovery calculated based on benefit conferred to the defendant) R2 86
· Quasi contract or contract implied in law (not contract implied in fact which = normal contract with a hidden agreement, recovery = normal contract going rate for services), recovery is limited to value of benefit received
· Plaintiff must be qualified in his service and expecting payment

· Damage = D’s unjust enrichment (UCC-2-718(2))

· Restitution = retaining enrichment + unjust

· Material benefit received directly by D

Implied Terms  (this is a contradiction to SOF and PER, this includes terms that are outside of the writing of K, it is an unwritten supplement)

· Terms implied in law – there is no deal, but the court treats it as if there were
· Common law precedent
· ER rescue effort
· UCC gap filler and mandate (has economic justification in stability, efficiency, and 
· Terms implied in fact – a real deal but not in writing
Best/reasonable effort (Alternative of contract, breach of gratuitous promise, i.e., half complete promise) no offer and acceptance necessary R2 90 reasonable forbearance/action

· Protects the reliance interest where plaintiff is worse off

