
CONTRACTS II
Exam: write in paragraphs. Be precise and clear with issues. Strong introductory paragraphs. Show a flow to the answer. 
Four points to always consider:  (1) Is there a contract, (2) What does the contract consist of, (3) Was there a breach of contract, and (4) What are the remedies?

Contracts Ideologies
1) Classicist/neoclassicist – very discrete set of rules/laws that are clear and consistent to follow. 
2) Freedom of Contract – parties are free to K as they choose, purports individual rights

3) Legal Realism – the fact is that people don’t look at or follow the contract, often they should follow principles outside the law to avoid confrontation. 

a) Ex. A rule that child has to be home at 10pm. He comes at 10:15. There is still a rule to follow, but the child will not follow it. However, the rule influences behavior, and perhaps we should rethink the rule. Perhaps the rules should conform to the real world practices of people.

b) Macaulay’s school – the rules of Ks should consider policies and normative practices of society. He would go to the people with surveys and found how they act. Very hands on sociological approach.

4) Relational Contracts – see above; there is some aspect of both social control and freedom of contract, but it emphasizes the long term relations between contracting parties and provides flexibility.

5) Critical Legal Studies – more liberal perspective. Attempt to break down the language of contracts and look instead to the traditional hierarchies and rework them to provide a more modern assessment of today’s contract norms. Works to deconstruct the persons making decisions, where they come from and how it influences there decision. Suggests that every school has a political goal, some baggage that they carry with them. Can seem like a modern legal realist. 
a) Race-based CLS – not everyone’s experience with the law is the same, thus the law should consider everyone’s perspective. 

b) Feminist Legal Criticism – system of rules is masculinized and perhaps fails to consider the viewpoints and actions of women. 

i) Freedom of K will reflect whatever power is greatest in society, this forgets the minority positions in our social realm

ii) CLS seems to mix the rights of the individual with the social science ideology

MODES OF ACCEPTANCE

1) In answering a question of offer and acceptance

a) first, look to see if K has been formed under UCC § 2-204 and 2-206
i) indicates that shipping of goods constitutes K

b) Then look to language 

i) can use 1-103, which says any common law is applicable so long as not displaced by UCC

ii) thus, we can apply rules of RS
2) Forms of Acceptance; by Conduct

a) Performance in compliance with K, without objection, constitutes acceptance of offeror’s terms
i) Conduct cannot be equivocal – must be consistent with terms
ii) If subsequent agreements occur, with similar terms, there is offer and acceptance each time if performance is complete even without express acknowledgement.
b) Effect of Prior Dealings: Prior dealings are relevant, UNLESS there deviation from previous dealings occurs, in which case the custom and prior dealings of offer and acceptance are not relevant and there must be a clear manifestation of acceptance.
c) RS § 32 – Invitation of Promise to Perform
i) In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests, or by rendering the performance, as the offeree chooses
d) RS § 30 – Forms of Acceptance Invited
i) exclusive methods of acceptance must be followed, but if mere suggestions of methods of acceptance are made, other methods are not precluded
e) UCC § 2-204 – Formation in General
i) K can be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

ii) An agreement sufficient to constitute a K for sale of goods may be found even though the moment of its making is undetermined.

iii) Even though one or more terms are left open, a K for sale DOES NOT fail for indefiniteness if the parties have intended to make a K and the there is reasonably certain basis for giving an appropriate remedy.
f) UCC § 2-206 – Offer and Acceptance in Formation of Contract 
i) unless otherwise indicated by language or circumstance:
(1) offer is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances (very flexible)
(2) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, BUT shipment of non-conforming goods does not constitute acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
ii) Where the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is NOT notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.
g) NOTE: cannot revoke a valid K, may only rescind.
3) Acceptance by Act  (unilateral Ks)

a) RS § 54 – Acceptance by Performance; Necessity of Notification
i) if offer invites acceptance by rendering performance, no notification is necessary unless the offer requests notification
ii) if offeree has reason to know that offeror has no adequate means of learning of the acceptance by performance with reasonable promptness and certainty,  K is not binding unless
(1) offeree exercises reasonable diligence to notify the offeror of acceptance (mail, etc.)

(2) offeror learns of performance within a reasonable time

(3) offer indicates that notification is not required

b) RS § 56 – Acceptance by Promise; Necessity of Notification
i) Unless otherwise stated, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.

(1) look to the unambiguous terms of the K or intent of the parties

(2) notice of part performance is different from notice of full performance – what does the offeror expect?

c) UCC § 2-206(2) – where the beginning of performance is mode of acceptance an offeror who is not notified within reasonable time may treat the offer as having lapsed before acceptance

d) Full or Part performance takes a K out of the statute of frauds
i) It is only intended to defraud others by pretending there is a K, not to be used as a tool to defraud where there indeed is a K

ii) past consideration does not exist where party continued to perform

iii) Part performance governed by RS § 45, 54, 56, 87

4) The Effect of Using a Subcontractor’s Bid

a) Based on RS § 19, the conduct of a party is not considered a manifestation of assent unless he had reason to know that the conduct would be viewed as assent to the K. 

i) Subcontractor merely offers a bid and is not bound by it unless the general contractor relies
ii) A general Kter solicits bids and is never bound unless manifests acceptance of it 

(1) manifestation may be evidenced by statement that low bid will be used

(2) listing the subcontractor or using the subcontractor’s figures is not manifestation. No K formed. No reliance by subcontractor. 

(3) imbalance – subcontractor can be bound by promissory estoppel, while the general is free to negotiate with others
(4) but subcontractor does not really rely, he issues many bids with little effort

5) The Effect of Failing to reject an offer 
a) Seasonable revocation: If the acceptance is bad but the offeror treats it as good, and does not inform the offeree that the acceptance is not good, then it is binding (Phillips v. Moor)
i) Must revoke offer in a prompt manner and make it known to other party
ii) After terms of sale have been settled, the liability for the property rests with the purchaser, even if no payment has been made and the property remains with the seller.

b) UCC § 2-509 – Risk of Loss in the Absence of Breach 
i) Does not involve the passage of title
ii) governs risk of loss under a contract for sale of goods where neither party is in breach and the K does not specifically cover the issue

iii) the risk of loss passes to the buyer on his receipt of goods if the seller is a merchant; otherwise, the risk of loss passes to the buyer on tender or delivery

c) UCC § 2-319, 320, 321
i) CIF = paying for price of goods, cost of insurance of the goods till delivery, and the cost of freight; risk of loss on title passes on delivery to the carrier

(1) Here buyer is protected by insurance
(2) Known as a shipment K
ii) FOB = paying for cost of goods “free on board” to deliver to the carrier; risk of loss on title passes on delivery to the carrier

(1) Buyer not protected by insurance
(2) Known as a destination K
d) RS § 70 –  Effect of late/defective acceptance
i) a late or defective acceptance may be effective as an offer to the original offeror, but his silence operates as an acceptance in such a case only as stated in § 69.
6) Silence as Acceptance
a) RS § 69 – Acceptance by Silence
i) Silence does not ordinarily operate as an acceptance, UNLESS:
(1) offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered

(2) offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and such silence is intended as acceptance

(3) where previous dealings suggest that one should notify the offeror if he does not intend to accept

ii) offeror cannot create a provision that states “acceptance will be assumed by your silence”

(1) but if you have silence plus one of above three exceptions, can be done

(2) there are also exceptions of reliance and restitution by offeror

b) Examples where silence is acceptance:
i) Unreasonable delay and unmarketability - Cole-McIntyre-Norfleet v. Holloway
(1) When the subject of a contract, either in its nature or by virtue of the market conditions, will become unmarketable by delay, an unreasonable delay in notifying the other party of his decision to accept will amount to an acceptance. 

ii) Insurance and duty of reasonable time: An insurer who requires prepayment has a duty to accept within a reasonable time b/c he is in control of the funds and the applicant has closed himself off from other insurers. Thus, the applicant can reasonably rely on silence as accptnc.
iii) Delivery and retention of goods with silence can create acceptance

iv) Repeated conduct can create acceptance such as by repeatedly receiving, paying for, and using goods despite desire not to. The receiver becomes liable to the offeror, despite his indication in writing to not receive the goods.
v) Negative-option plan (CD clubs)
(1) Much like delivery of unordered goods

(2) Arrangement under which a seller periodically sends to subscribers announcements about the actual goods, which they are then billed for unless they respond with a rejection within a specified time before the date on the announcement. (CD clubs)
(3) Plan is not prohibited b/c the subscriber consents to the plan’s terms, but it does require clear disclosure of the terms and minimum time to respond to announcements (10 days).

c) Levels of Likelihood for recovery in silence:
i) Offeree silently appropriates the benefit of the offer (best chance of relief)

ii) The offeror changes her position an either 1) assumes offer is accepted, or 2) in the act of making the offer forgoes other possibilities (good chance for relief)

iii) No enrichment of the offeree, no detrimental reliance by offeror, but where profit is expected (least likely chance for relief).

7) Acceptance by Click
a) Caspi v. Microsoft – can the click of a mouse constitute acceptance of a forum selection clause?
i) Forum Selection Clauses are prima facie evidence and generally enforceable, UNLESS:

(1) Fraudulent or unequal bargaining power

(2) Violates public policy

(3) Would seriously inconvenience trial
(4) Inadequate notice of the clause – notice is a question of law
(a) Clicking on agree often makes you aware that terms exist and should be read

(b) The terms must be easily visible to the reader

IMPLIED IN FACT AND IMPLIED IN LAW CONTRACTS
1) Contracts Implied by Law (Quasi-Ks) Nursing Care Services v. Dobos
a) Ks implied in law
i) K implied on grounds of justice and equity, to prevent unjust enrichment. 
ii) Does not rest upon the assent of the contracting parties. Not a K at all

iii) Types: unjust enrichment, restitution, quasi-K
iv) Work performed or services rendered: common cases, D would be unjustly enriched at the expense of the P if allowed to escape payment for services or work

(1) D must have knowingly and voluntarily accepted the benefits, which then imply a promise to pay what they are reasonably worth
(2) If there is no benefit conferred, there is no unjust enrichment and the P must sue under implied in fact K instead (Bastian v. Gafford)
v) Officious intermeddler doctrine – where a person performs labor for another without the latter’s request or implied consent, he cannot recover for it.

(1) Exception: emergency aid entitles one to restitution regardless of consent of the beneficiary

(a) Mental condition does not except one from the doctrine
(b) When someone merely accepts a benefit that another provides, retaining such benefits without compensating can be viewed as unjust enrichment.

vi) Damages: intentions of parties have little influence, based on unjust enrichment and therefore the restitution measure – limited to value of benefits received or inequitable retained

vii) Policy: Should public policy be considered in quasi-contractual relief? As a relationalist, yes.

viii) RS § 371 – Measure of Restitution Interest
ix) RS § 373 – Restitution when other party is in Breach
b) Implied in fact K
i) implied mutual assent from conduct, as opposed to K expressed in words
ii) continued performance constitutes the consideration; a true K
iii) Silence: Silence with a knowledge that another is doing valuable work for his benefit and with the expectation of payment indicates consent to the work and gives rise to the inference of a contract (Day v. Caton)
(1) Exception: gratuitous benefit w/o expectation of payment
(a) If the benefit is given gratuitously without expectation of payment, no compensation.

(b) BUT, if the services are such that no reasonable person can expect it to be free, than unjust enrichment has occurred and restitution is allowed.
iv) Damages: Essentially based on intentions of parties; court merely implies what it feels the parties really intended – damages are thus compensatory, equaling the going K rate
(1) Quantum meruit – here, recovery is based upon an implied contract to pay reasonable compensation for services rendered. It is based on conduct of parties and not about enrichment. Damages are measured by the reasonable value of the services performed.

2) Modification of an Implied-in-fact unilateral Employment K 
a) Promise for employment on particular terms of unspecified duration, in the form of an offer (handbook), and if accepted by employee, may create a binding unilateral K so long as definite in form and communicated to the offeree. - Pine River State Bank
i) Permanence or Security in at-will K – must have explicit term indicating permanent employment or separate consideration for security, otherwise it is indefinite and at-will (classical theory)
ii) Specified Duration – Ks for specified duration can be terminated during that period if employer has good cause

iii) Modification of At-will K – where an at-will employee retains employment with knowledge of new or changed conditions, the new or changed conditions may become a K obligation. 
(1) Performance as acceptance: Employees retention of employment (performance) constitutes acceptance of the offer of a unilateral K
(2) Consideration: staying on the job with freedom to leave is consideration, as well as the employer’s gaining the advantage of a more stable and productive workforce
(3) RS § 79 – if the requirement of consideration is met, there is no need for mutuality of obligation.

b) Statements of policy are no more than just that; they do not meet the contractual requirements for an offer and K is not implied.
i) EXCEPTIONS:
(1) Handbook: preparation and distribution either to implement or modify existing contracts with all employees is a binding unilateral K
(a) Language in handbook implied as offer, employees accept by continuing to work. 

(b) Enforceability arises not so much out of offer and acceptance, but out of the benefit that the employer derives by the policies, thus it is instinct with obligation
(c) Affect on at-will employment: 
(i) disciplinary provisions in handbook imply conference of protection to employee, it is consideration and thus binding

(ii) If K terms state “not to terminate without good cause”, then this rebuts the presumption that employment for an indefinite period is terminable at will - reliance
(d) Handbook Disclaimers: often the disclaimer against liability will only be effective if it satisfies demanding conditions of clarity and notice.

(i) Can’t fire somebody for an illegal reason.

(ii) Does the staff handbook create a K? It will be a fact question for jury. 

(iii) Likely a K and must provide employee with Due Process

(2) Employee manual provisions – with manual, employer creates a situation instinct with obligation; they expect the employee to abide by the policies, and thus the employee justifiable relies on expressed policies and expects the employer to abide as well

c) Reasonable Time and Notice for Unilateral Termination: 
i) Majority approach: - Asmus v. Pacific Bell
(1) employer may unilaterally terminate a policy that contains a specified condition, if:

(a) the condition is one of indefinite duration, and 
(b) the employer effects the change after a reasonable time, on a reasonable notice, and 
(c) change does not interfere with the employee’s vested benefits 
(2) There is a benefit to both the employer and the employee (consideration)
ii) Minority Approach: DeMasse
(1) Once an employment K is formed, whether the method of formation was unilateral, bilateral, express, or implied, a party may no longer unilaterally modify the terms.

(2) Requires: an offer to modify, assent to or acceptance of that offer, and consideration (other than continued employment, b/c otherwise would be forced to quit).
d) Damages: measure of damages for breach of employment K is the compensation which an employee who has been wrongfully discharged would have received had the K been carried out according to its terms (expectation interest)

NEGOTIATIONS, INDEFINITENESS, AND GOOD FAITH
RS §33 (Certainty): (1) offer to form contract must have terms that are reasonable certain (2) Terms reasonably certain if existence of breach and remedies can be determined (3) One or more terms left open/uncertain may signal no offer/acceptance.

RS §34 (Certainty and Choice of Terms): (1) reasonably certainty can be present even though a party has to select a term in the course of performance (2) Part performance can remove uncertainty and establish enforceable contract (3) Reliance can usurp uncertainty

UCC §2-204 (Formation in General): A contract for sale agreement may exist even though (1) the moment of its making may be undetermined, and (2) one or more terms are left open, (3) as long as the parties intended to make a contract and there is sufficient basis for a remedy.  A contract for sale may be made in any manner sufficient to show agreement, including conduct by the parties, which recognizes existence of the contract.

UCC § 2-305 (Open Price Term): (1) parties can conclude a sales K even though price is not settled under [three possibilities] (2) A price to be fixed must be in good faith (3) if price to be fixed other than by agreement fails to be fixed through one party fault, the other may cancel or fix reasonable price (4) if parties intend not to be bound w/o a price fixed and none fixed, then no K. Reasonable price to be supplied is often market price (look to a trade union that publishes such pricing, or to a third party)
UCC § 2-308 (Absence of Specified Place for Delivery): unless otherwise agreed (circumstances, usage of trade, course of dealing all apply): a) place of delivery is seller’s place of business, OR his residence; BUT b) if identified goods are known to be in some other place, that is the place for delivery; and c) documents of title may be delivered thru customary banking channel.
UCC § 2-309 (Absence of Specified Time; Termination Notice): 1) time for shipment or delivery, OR any other action under a K if not agreed upon, shall be reasonable time (based on good faith and commercial standards; can imply definite time by way of custom); 2) where K provides for successive performance but is indefinite in duration it is valid for reasonable time but may be terminated at any time UNLESS otherwise agreed; 3) termination of a K by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and a K that dispenses with notification is invalid if its operation would be unconscionable
1) Indefiniteness: ( can result in no K
a) No K unless the offer is so definite as to its material terms or requires such definite terms in the acceptance that the promises and performances of each party are reasonably certain - Academy Chicago Publishers v. Cheever
i) Mere intent to K is not enough where the essential terms are unduly uncertain and indefinite

(1) Undermines mutual assent

(2) If the essential terms are so uncertain so as to leave no indication as to whether the K has been kept or broken, there is no K

(3) If can’t determine what constitutes a breach, or what remedies available, there is no K

(a) Uncertainty of damages means no K (new businesses, missing quantities, etc.)

(b) If seeking specific performance, the gap-filling standards of intent are set higher

(c) Promissory estoppel (RS § 90) (party may rely even if no K formed b/c of indefiniteness, causing quasi-K relief. BUT, must be certain essential terms at issue.)
b) Missing terms: 
i) Depends on essential or merely provisional

(1) Courts usually refuse to supply missing essential terms that have not been decided
(2) Missing essential terms or uncertainties ( No binding K
(3) Merely provisional terms not enough to create invalidity, they can be added later if supplied by court – only those essential terms are required to enforce K

ii) Foreseeability: 
(1) Parties cannot foresee or plan for every situation, nor can they be perfect in their agreements and they may desire to leave certain things open and flexible. For these reason, the Court should not render a K unenforceable where the parties intended to be bound.

c) Gap-Fillers: 

i) default rules provided by court

(1) Penalty default – a rule that will favor one party if something is left indefinite

(a) Ex. zero-quantity default of UCC – if don’t specify quantity, it defaults to zero; thus, you are penalized for failing to indicate quantity by having an unenforceable K

(b) Intended to encourage the more informed party to share or reveal info.

(c) Default rule on quantity exists b/c too speculative to fill in the term – how much did party want to buy? Whereas, price terms are more easily discernable through market.

(d) Legal realist, economics and law, relationalist view – the rules don’t always determine what the parties will do – but this does not mean you change the rules b/c the parties will contract around them or utilize them when they need to.

ii) does not provide or fill in lacking mandatory rules (e.g. consideration)

(1) immutable rules – rules you cannot contract out of

(a) Consideration: although 2-209 allows a K without consideration

(b) Good faith : the only real immutable rule in UCC

iii) based on the agreement that would have been reached if the relevant issue had been addressed at time of K
(1) the term that a reasonable person in the positions of the parties would expect to govern their transaction in the absence of the specific agreement on the relevant issue

(2) the term that normally is used by most parties in common, unexceptional deals

iv) in all case, must have intent to be bound – even under UCC

v) Gray area: No complete agreement among the courts as to when terms can be supplied. Some set the standard of definiteness very high, other courts allow a lower standard for gap-filling
2) Negotiations
a) Agreement to agree is not binding, neither are preliminary negs. that do not state essential terms for want of certainty and definiteness
i) Counterpoint: Under UCC 2-204, an agreement to agree is binding so long as the parties intended to be bound

b) Renewal options (landlord-tenant) – an option is an agreement to agree and may not be binding for lack of certainty and definiteness. However, recent decisions indicate that a renewal option intends a renewal at a reasonable rent and that market rates provide with certainty a rate to make the clause enforceable. 

i) Policy considerations: intent of the parties is better effectuated; valuable consideration for the option has already been given; landlord benefits from the tenant’s reliance on the clause. 

c) Contractor Exception
i) Price is enough: Bids by a subcontractor do not require terms other than price. Price is the essential term and it is sufficient to create reliance by the general contractor under RS § 90. 

ii) Holds even if general contractor attempts to negotiate other customary terms thereafter, the subcontractor should expect to be bound once price is given, regardless of other negotiations.

3) Preliminary Negotiations and Reliance – Red Owl
a) Preliminary negotiations can be enough to create and offer that results in action if there is reliance.
b) Promissory Estoppel as Consideration: Typically promissory estoppel is used to substitute consideration to render a K enforceable 
i) RS § 90: However, this is not its sole purpose – it is triggered when:

(1) The promise was one the promisor should reasonable have expected would induce action or forbearance of a definite and substantial character

(2) The promise did induce such action or forbearance

(3) Justice can be avoided only by enforcement of the promise 
ii) The first two are questions of fact, the last is a policy Q for court
c) Foreseeability of 3rd Party beneficiary: ordinarily only the promisee and not third persons are entitled to enforce the remedy of promissory estoppel against the promisor – however, where the promisor actually foresees, or has reason to foresee, action by a third person in reliance on the promise, it may be quite unjust to refuse to perform the promise.

i) Ex – when title is held in joint tenancy and it is sold, the promise to one tenant is obviously going to effect the other title holder

d) Conditional promises: not a reasonable basis for reliance and not a proper basis for estoppel

e) Indefiniteness: promissory estoppel can apply, in appropriate circumstances, to promises that are indefinite or incomplete, including agreements to agree.
i) PE remedies are more flexible than contract remedies and are aimed at compensating the promisee for damages that result form actions in reliance, rather than providing comprehensive contract relief for the breach of an indefinite promise itself

f) Damages/Profits: if not specific performance under K, then promissory estoppel should only be used as is necessary to prevent injustice. 

PAROL EVIDENCE RULE
1) Parole evidence rule = a rule of substantive law – prior or contemporaneous, written or oral agreements are inoperative when inconsistent with the integrated written agreement

An earlier oral/written agreement w/in scope of agreement [OR]

A contemporaneous oral agreement w/in scope of agreement

( Will be excluded, if it adds to, varies or contradicts integration
(1) RS § 209 – Integrated Agreements
(2) RS § 210 – Completely and Partially Integrated Agreements
(3) RS § 213 – Effect of Integrated Agreement on Prior Agreements (Parole Evidence Rule)
(4) RS § 215 – Contradiction of Integrated Terms
(5) RS § 216 – Consistent Additional Terms 
(6) UCC 2-202 - Final Written Expression: Parol or Extrinsic Evidence
b) Policy issues for the rule: 

i) Prevent fraud and perjury; 

ii) penalty default that encourages written Ks, b/c if not, any inconsistent terms not found within the integrated written agreement are inoperative

iii) written evidence is more accurate than human memory

c) Policy reasons against the rule: The less knowledgeable party is often the more likely to be injured, the one signing the K, the buyer, the poor, the weak, the uneducated, etc.

i) If we have the rule, we prevent the weak from overcoming problems with use of evidence and do not protect them in any way

ii) The powerful and more informed party will win again
d) How the ideologies view the Parol Evidence Rule:

i) Relationalist does not want a parole evidence rule b/c want extrinsic evidence to be allowed to save the relationship

ii) Freedom of K wants the parole evidence rule to exist – I take the K as it is written

iii) A neoclassicist wants a strict parol evidence rule as well

iv) Crits – don’t want the parole evidence rule b/c it will exclude evidence that would indicate intent of parties

2) Determining INTEGRATION: determining whether there is an integrated agreement, if so, is it fully or partially integrated, and whether the prior agreement is consistent with the integrated agreement or within its scope

a) Judge determines: question of complete integration is determined as matter of law by judge. If there is evidence of question of integration, judge must allow jury to interpret the intentions of integration. Judge determines what evidence will be admitted to interpret total or partial integration.

i) Total integration – document is intended to include all details of the agreement. No parol evidence can be admitted that would either contradict OR add to the writing

ii) Partial integration – writing is incomplete on its face and is not intended to contain all details of agreement; only one or more terms is integrated (e.g. lease without mention of price) OR only expresses the duty of one party
(1) Still cannot admit evidence that would contradict the terms of the writing, but may admit consistent prior terms that add to the agreement
(2) When only part of the agreement is integrated, the same parole rule applies to that part that is whole, but parole evidence may be used to prove elements of the agreement not reduced to writing 
(3) Inconsistent term is one that contradicts or negates a term of the writing, the absence of reasonable harmony in terms of the language and respective obligations of the parties.

iii) Modern Presumption: the court should presume that the writing was intended to be complete integration, at least when the writing is complete on its face, and should admit evidence of consistent additional terms only if there is substantial evidence that the parties did not intend the writing to embody the entire agreement
b) Corbin v. Williston: 

i) Williston advocates a 4 corners approach, use exclusively the document as it is

(1) Statute of frauds and parole evidence rule is the only way to prevent injustice, perjury, and reduce litigation. Encourages parties to put the entire agreement in writing or else it is void. Embodied in the RS.

(2) RS approach: cannot allow evidence of consistent terms if they might naturally have been included in the writing by reasonable men 
(a) if the natural terms were left out, must mean the parties intended such

ii) Corbin (modern approach) advocates the actual intention of the parties, which involves context of agreements in determining what evidence should be admitted to determine intent 
(1) Integration is a question of fact to be determined in accordance with all relevant evidence; no relevant testimony should be excluded to determine intent
c) UCC § 2-202 approach: (middle view, but close to Corbin)

i) you can always supplement an agreement, unless it is completely integrated on face or contradicts specific terms already existing
ii) Evidence of consistent additional terms may be given to explain or supplement, unless court finds that the writing was intended as a complete and exclusive statement of the agreement on face (total integration)

iii) if additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact b/c they were not agreed upon. (less strict than naturally)
iv) Gap-filling – when can you supply terms?

(1) A partial final expression may be explained or supplemented (as opposed to contradicted) by:

(a) Evidence of course of dealing, trade usage, and course of performance
(b) Evidence of consistent additional terms UNLESS agreement is deemed a total integration

v) Overall goal is to liberalize the parol evidence rule: evidence is allowed to be admitted more and more b/c the goal is to enforce the intent of the parties.
d) 3 requirements for prior oral agreement to bind: (Mitchill v. Lath)
i) agreement must in form be collateral (not essential)

ii) must not contradict express or implied provisions of the written contract

iii) it must be one that parties would not ordinarily be expected to be embodied in the writing, or it must not be so clearly connected with the principle transaction as to be part and parcel of it

3) Exceptions to Parole Evidence Rule
a) If the evidence shows an invalidating cause of the written agreement, such as lack of consideration, duress, mistake, illegality, or fraud, then it is admissible and never barred by Parol Rule. RS § 214
b) Collateral agreement supported by separate consideration – evidence of collateral agreement admissible if supported by separate consideration. May be demonstrated with evidence, even though it occurred prior to what seems to be a completely integrated writing

c) Collateral Terms (i.e options) only allowed if alleged agreement is collateral to integration

i) RS § 216 approach: 
(1) proof of a collateral agreement (such as option) is admissible ONLY if:

(a) Terms of alleged agreement are not inconsistent with the integration; AND 
(b) Alleged agreement is such that it might naturally have been omitted and made as a separate agreement by the parties (i.e. similarly situated parties would not normally expect it to be included in integration).

(2) THUS
(a) If the additional term is inconsistent or is NOT of the nature that it should have been part of the original agreement, then it cannot be admissible as evidence to jury.
(b) But if these 2 prongs are satisfied (or there is separate consideration), then the agreement will be deemed only partially integrated and evidence will be admissible. 

(c) Modern courts usually consider all relevant circumstances

(3) Determining Contradictory or Inconsistent terms:

(a) Logically inconsistent – terms of alleged agreement are only contradictory IF they are logically inconsistent

(i) Integration is to sell 10K widgets

1. alleged parol agreement is to sell up to 10K widgets (admissible)

2. alleged parol agreement is to sell 8K widgets (inadmissible)

(b) Reasonably harmonious – terms of alleged agreement are contradictory IF not reasonably harmonious with integration (both examples above would be contradictory)

ii) UCC § 202 approach (BROADER THAN RS; certainly would have been included)

(1) Evidence is admissible UNLESS agreement is complete and exclusive statement of terms OR the matter would have certainly been included in the integrated agreement – 

(2) Evidence must be consistent with integrated agreement, cannot be contradictory

d) Merger or Integration Clauses – typically boilerplate, state all terms have been integrated

i) Risk is that they make promissory fraud difficult to prove b/c clause bars the evidence.

ii) However, courts tend to make the evidence of fraud admissible to prevent misuse of merger clauses. Law surrounding is very messy.

iii) Under UCC 2-202
(1) merger clauses are generally enforceable, UNLESS there is evidence that the intentions of the parties was otherwise

(2) Will not be enforced if: 1) clause is inconspicuous and 2) would be unconscionable
(a) Because against public policy, evidences unequal bargaining power
iv) Under Common Law
(1) They are persuasive but not absolutely conclusive

(2) Considerations: 1) K length, 2) exhaustive detail, 3) prolonged negotiation period

v) Adhesion Contract – it is a take it or leave it contract, may be negotiated under improper bargaining power, often may be hidden terms or terms forced upon another

(1) Ex – hospital, insurance, buying a car, etc. – take it or leave it

(2) Enforceable, unless unconscionable

(3) Could argue fraud – he made this promise knowing that there would be a merger clause that would exclude the oral agreement

(4) BUT, when a person signs an adhesion K with a merger clause that says you “can’t bring in extrinsic evidence in an adhesion contract”, and the terms are specific enough such that there is no evidence of misrepresentation or fraud, then clause is binding

e) Promissory Fraud exception
i) Promise is fraudulent if promisor makes the promise with the present intent not to perform it. 
ii) If there are preconceived or undisclosed intentions of not performing, then it is a misrepresentation of “a material existing fact” upon which an action for rescission (not damages for breach) may be predicated.

iii) Difficulty when there is a merger clause (see above)

iv) Fraud – intentional misrepresentation of a material fact justifiably relied upon by the P which causes injury

f) Condition-to-legal-effectiveness exception – EVIDENCE OF CONDITIONS

i) Condition suggests that writing is not completely integrated

ii) IF parties characterize their oral agreement as a condition to the legal effectiveness of the writing (K is not biding until condition is performed), the parol agreement is not subject to the PE rule even though the parties clearly had made a deal and therefore a contract.
iii) BUT, if parol agreement is a condition to performance only, then the PE rule applies – the writing is the legally binding contract
iv) Problem – if there was a parol agreement that a writing was not to be legally effective as a contract unless and until some condition is fulfilled, then the writing is not a contract prior to that time!
g) Modification (Subsequent transactions) – parol evidence rule never bars evidence that after the singing of the writing, the parties orally or in writing agreed to modify or rescind it.

i) Contemporaneous expressions may be allowed to supplement if totally integrated, BUT most courts treat them as expressions made prior to written integration, thus they cannot be admitted if inconsistent

ii) Subsequent agreements are NEVER barred by the parol evidence rule – a written contract may always be modified after its execution, by an oral agreement
(1) Under common law they are binding under rules of modification, UNLESS barred by legal-duty or Statue of Frauds
iii) No-oral modification clauses: may be n.o.m. clause (no oral modification clause) in K, which means cannot be modified unless by written and signed amendment

(1) These clauses are enforceable, but have been weakened by doctrine of waiver
(2) To overcome an n.o.m. clause, party must usually show reliance on the subsequent oral agreement

iv) UCC § 2-209 (2)(4)(5)– Modification, Rescission, and Waiver
(1) UCC 2-209(1) removes need for consideration – thus legal duty rule does not apply

(2) UCC 2-209(2) says if in original K in writing or contains an n.o.m. clause, then modification must be written

(3) But, 2-209(4) says oral modification can operate as a waiver and will be effective on executory provisions, unless under 2-209(5) the party retracts it with reasonable notice and no injustice

h) Use of Extrinsic evidence to aid in the interpretation of a written text
i) The PE rule ONLY excludes prior/contemporaneous agreements that contradict the written terms. Extrinsic evidence is broader than parol evidence and can be used to aid interpretation. 

ii) Applicable after integration has been determined
iii) RULE: if a reasonable alternative interpretation is suggested, the extrinsic evidence in support of that interpretation should be considered by the trier of fact (not only the judge)

(1) Jury should be allowed to interpret when:
(a) Court deems the agreement is ambiguous (could have different meanings)
(b) Meaning of the agreement turns on extrinsic evidence

(c) The credibility of the evidence is at issue

(2) Types of Ambiguities:
(a) Patent ambiguity – that which appears on the face of the instrument, and arises from the defective, obscure, or insensible language used

(b) Latent ambiguity – one in which a writing refers to a particular person or thing and is thus apparently clear on its face, but upon application to external objects is found to fit two or more of them equally
(3) Limitations on extrinsic evidence: cannot be used to add to, detract from, or vary the written terms of the K
iv) Modern Context Rule: is there really ever an absolute meaning? 

(1) Interpretation should not based on whether agreement appears to the court to be plain and unambiguous on its face (old Plain Meaning Rule), but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible (new Context Rule of UCC 2-202 and RS 212)

(a) Extrinsic evidence is not limited to agreements (as PE rule is); look at entire context
(b) Courts now reject Plain Meaning Rule so as to consider the intent of the parties in context of agreement
(i) Plain Meaning Rule (minority rule): when the K is plain and unambiguous on its face, the terms will be interpreted within the “four corners” of the agreement with no extrinsic evidence 

1. Focus of interpretation is upon the terms of the agreement as manifestly expressed, rather than as silently intended.

2. Court presumes that care was taken in setting terms of the agreement

(2) Rule: Extrinsic evidence is not admissible to add to, detract from, or vary the terms of a written K. Terms must be interpreted under context in order to decided whether or not they are being offered for a prohibited purpose (add, detract or vary). Admissible if not manifesting a prohibited purpose.
(a) Rational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties, context is critical b/c language alone is a poor instrument of intent
(i) How else can you tell the parties meant “buy” to mean “sell”?

(b) Interpretation only: The evidence can be used to interpret an integrated agreement, but not to supplement it
(c) More than one meaning goes to jury: If after review of the evidence the court decides that there is more than one meaning, the evidence must be submitted to trier of fact.

(d) Parole evidence rule does not even come into play until it is determined what the intention of the parties is within the K – only then can one raise the bar of the rule

(3) Policy concerns
(a) creates business for lawyers and a windfall for clients, it leads to frustration and delay for most litigants, it clogs already overburdened courts

(b) the Context Interpretation Rule undermines any penalty efforts of the Parol Rule that encourages parties to take great care when contracting

v) UCC Approach (§ 2-202)
(1) Court must consider the circumstances and purposes surrounding the face of the agreement before determining ambiguity, UNLESS court determines that the parties intended the agreement to be completely integrated

(a) No longer assumes that the K on its face is the intention of the parties

(2) Dealing w/ Ambiguity: Court may consider course of performance, course of dealing and trade usage to reconcile seemingly contradictory express terms where they would show a clear intent by the parties to incorporate those usages into the agreement, UNLESS the usage would negate the agreement

(a) Otherwise unambiguous express terms prevail and will kick out extrinsic evidence such as circumstances, context, coarse of dealing, and any parol evidence

(i) BUT, how do you know of the parties’ intended for “sell” to mean “buy”?

(3) Can Explain and supplement – not only can course of trade be used to help explain or interpret terms, but it can be used to supplement (add to or subtract from) the writing as long as it does not negate.

(4) Will act as waiver - Where usage is inconsistent with terms of contract, the UCC has a preference for the conduct to act as a waiver – but only when the acts are ambiguous.
(5) Supplying terms – allows court to supply a reasonable price (2-305(1)), a place of delivery (2-308), a time for shipment or delivery (2-309(1)), and a time for payment (2-310(1)).  Duty of Good Faith (2-306(1)) always supplied by court.
(a) In requirements or output Ks, UCC 2-306(1) expressly limits the K to good faith reasonable efforts to promote or sell.
vi) Restatement Approach (Maxims of Interpretation)
(1) RS § 212(2) – Interpretation of Integrated Agreement
(a) ambiguities in the light of extrinsic evidence shall be determined by the jury, thus the jury is relied upon in areas of interpretation – if the terms can be answered in only one way, it is for the judge (emphasizes CONTEXT rule)
(b) RS § 204 – if essential term is absent, a term which is reasonable in the circumstances is supplied by court

(c) Trade usage can be admitted for interpretation of ambiguous terms, UNLESS they are inconsistent with the agreement, in which case the express terms will control.
(i) §220 indicates that usage can be looked to and will be binding if neither party had reason to know

(ii) §221 allows usage to supplement and qualify an agreement – usage is not excluded even if it is completely integrated agreement 

(iii) §202(5) mentions it but does not qualify

(2) Primary Purpose Rule – if primary purpose of the parties in making the K can be ascertained, it is given great weight - RS § 202(1)
(3) All terms made reasonable, lawful, and effective – all terms will be interpreted, where possible, so that they will have a reasonable, lawful, and effective meaning - RS § 203(a)
(4) Construction against the draftsman – an ambiguous term will be construed against the drafter - RS § 206
(5) Negotiated terms control standard terms – a term that has been negotiated between the parties will control over a standardized portion of the agreement (i.e. the fine print “boilerplate”) that is not separately negotiated - RS 203(d)
(a) Thus, typewritten or handwritten terms will have priority b/c evidences negotiation
vii) So, does usage of trade override the terms of the K? Only if the express terms are ambiguous or inconsistent with one another, if the usage conflicts with the contract, then terms that are consistent will control

(1) This is a gray area – it is not entirely clear whether the express terms control, because we must look to the context of the agreement, which includes usage

(2) Bottom line -  it does not seem that parol evidence can be used to exclude usage of trade

4) How to analyze Parol question under the Restatement
a) Is the K integrated? § 209, § 214 – (PE is admissible where not integrated)

i) If NOT integrated: parol evidence may be admissible, but not to contradict (§ 215)

(1) Can bring in parol evidence that aids in determining completeness of integration at this preliminary stage, although the opposing party may object and it may later be inadmissible 

(2) Contrarily, UCC says: if it appears to be integrated on its face, no other evidence is admissible even to interpret

ii) If integrated – is it complete or partial integration? § 210, § 213 (PE admissible if partial)

(1) If partial: 213(1) – PE can supplement, but not contradict; may be admitted to interpret consistency and scope of agreement

(a) Consistent additional terms can be admitted to supplement, unless determined to be  integrated on face (§216)

(b) Agreement not completely integrated if it omits a consistent additional agreed term which is:

(i) agreed to for separate consideration

(ii) such that it might naturally be omitted from the writing (§216)

(2) If complete: 213(2) – no PE admitted if it is within scope 

(a) A term is outside scope if it is something that should have been embodied within the integrated agreement – collateral.

b) NOTE: RS weakens rule b/c PE can be introduced at numerous levels. It is further weakened by the analysis of partial or complete integration

FORM CONTRACTS
1) Battle of the Forms – where parties exchange preprinted, standardized forms to finalize their bargain, which forms tend to use boilerplate language and omit material terms
a) Form contracts usually slant towards the form-giver – he has taken time and legal advice to create the form to his liking b/c he uses it so much

i) Begins with purchase order from buyer to seller

ii) Seller responds with an acknowledgement 
iii) Contract exists, but parties don’t agree what the terms are

2) Classical Approach:
a) Last shot approach – if performance occurred, the terms of the K were those set by whichever party fired the last shot in the battle of forms; the old common-law approach
b) Mirror image rule – the acceptance must mirror the offer

c) Counter-offers – RS § 39 – a return offer made to original offeror relating to the same matter as the original offer and proposing a substitute bargain differing from that proposed by the original offer. Terminates power of acceptance.

3) UCC approach undermines Classical Approach
a) UCC § 2-201 – Formal Requirements; Statute of Frauds
i) If greater than $500, must be in writing and K is not insufficient if it omits or incorrectly states  a term agreed upon but the K is not enforceable beyond the quantity of goods shown in the writing

b) UCC § 2-204 – Formation in General
i) Multiple correspondences: Acceptance of K can be shown by conduct of parties indicating that K is binding and can be valid even if moment of its making is undetermined. 

ii) Implied in fact: Even where one or more terms are left open, K does not fail for indefiniteness if the parties intended to make a K and there is a reasonably certain basis for giving an appropriate remedy
c) UCC § 2-207 – KEY SECTION
i) In General: rejects the mirror image rule, and will often lead to a K being formed even though the acceptance diverges from the offer. Wherever possible, the UCC tries to find a K, so as to keep the parties from weaseling out (as say when market changes).

(1) Intention is to conform to modern day business transactions (intent of parties)

(2) Applies only to an acceptance which clearly reveals that the offeree is unwilling to proceed with the transactions unless he is assured of the offeror’s assent to the additional or different terms

ii) 2-207(1) – the expressly made conditional clause
(1) converts a common law counteroffer into an acceptance even though it states additional or different terms as long as the responding form contains a definite and seasonable expression of acceptance – the terms on the responding form are the K

(2) any expression of acceptance or written confirmation will act as an acceptance even though it states terms that are additional to or different from  those contained in the offer
(3) A good lawyer would write – “our acceptance is expressly made conditional upon your acceptance of our additional terms” so as to solidify the original offeror’s assent to those additional terms 

(4) Knockout Rule - 2-701(1) Comment 6 – conflicting terms in the offer and acceptance cancel each other out of the agreement, the conflicting implied term is knocked out and the agreement defaults to what the parties would have bargained for based on precedent and usage or to one of UCC “gap fillers” if necessary
iii) 2-207(2) – additional or different term situations

(1) Depends on who parties are
(a) At least one not a merchant – if one party is not a merchant, the additional terms of the responding form become the proposals for additions to the K. 

(i) Does not prevent the offoree’s response from giving rise to a K, but the additional term becomes part of the K only if the offeror (non-merchant) explicitly assents to it

(b) Both merchants – if both parties are merchants, the additional terms become part of the K unless:

(i) Offer expressly limits acceptance to the specific terms of the offer

(ii) Additional term materially alters the K 
1. test is whether it creates surprise or hardship

a. Surprise: is it foreseeable, did the party have reason to know

b. Hardship: e.g. an indemnity clause that shifts liability from a negligent party to an innocent party, or a term that limits consequential damages

2. if fails test, term is not part of K
(iii) notification of objection to the terms has already been given or is given within a reasonable time after notice of them is received

iv) 2-207(3) – conduct creates enforceability
(1) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract; i.e. parties continue to perform despite the discrepancies or silence as to terms

(a) Agreed terms and gap fillers used: where conduct creates K, it will consist of the terms that the parties have agreed to, together with any supplementary terms incorporated under any other provision of the UCC (gap fillers)

(b) Knockout rule applies: if parties create K by conduct, disagreed terms will be knocked out as per above.

(2) Policy rationale: under this subsection (3), seller is more responsible for ambiguities in K, because where he fails to obtain assent to terms, he can refuse to ship the goods without liability via the “expressly conditional” rule in 2-207(1) – if he ships anyway, then it is assumed that he did not intend for the conditions to be binding

d) UCC 2-207 Binary Breakdown
i) First, did the parties exchange forms? If not, no battle of forms. 

ii) Second, is there a definite and seasonable expression of acceptance? (2-207(1))

(1) An acceptance of written confirmation with additional OR different terms from the original offer is still valid IF:

(a) Acceptance satisfies the S of F (§2-201) AND

(b) Acceptance is definite (includes materials terms such as price, type of goods, quantity) AND

(c) Acceptance is seasonable (reasonable amount of time if none expressly stated)

(2) If no definite/seasonable expression ( does not apply – no K

(3) If there is definite/seasonable acceptance, then determine if the acceptance was expressly conditional upon assent to the additional or different terms?  

(a) If assent to the terms WAS NOT expressly conditional, YOU HAVE A K – go to 2-207(2) to determine if additional terms are part of the K.

(i) IF one party NOT a merchant, the terms are construed as proposals for addition to the K

(ii) IF Between merchants, the terms are part of the contract UNLESS:
1. Offer expressly limits acceptance to the terms of the offer

2. terms materially alter it, whether it constitutes surprise or hardship

3. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

(b) If assent to the additional terms WAS expressly conditional for acceptance, then it is a counteroffer and must determine if there is specific and unequivocal assent. 

(i) If specific and unequivocal, then K formed and specific terms apply
(ii) If not specific and unequivocal, then does the conduct of the parties indicate an implied K is formed? 2-207(3)

1. If conduct is sufficient, then the K has been formed and 

a. the terms that are agreed upon are included in K

b. those terms that are not agreed upon will be knocked out and supplemented by the UCC where applicable (warranties, C of P, C of D, trade usage, etc.)
2. IF conduct is not sufficient, then no K formed, but may be quasi-K
iii) THUS, there may be a K under UCC, even though there would not have been under common law. Parties that add terms must be very clear and explicit with those terms, otherwise K does not fit within the scope of 2-207(1) – acceptance of conditional terms must be on assent to the contract, the D did not use the right words

(1) Good lawyer must expressly state that one must assent to the additional terms

e) Examples:
i) Diamond Fruit Growers v. Krack - Limitation of consequential damages by disclaimer is usually allowed if assented to, if not see 2-207(3). Such a disclaimer will only be disallowed when it is unconscionable (see 2-719) or made under improper bargaining power, or resulting in injury to a person, etc.
(1) Rationale: if the definite and seasonable expression of acceptance expressly conditions acceptance upon the offeror’s assent to additional or different terms contained therein (2-207(1)), the parties’ differing forms do not result in a K unless the offeror assents to the additional terms

(a) if the party assents, then the additional terms are part of the K

(b) if the offeror does not assent, but the parties proceed with the transaction as if they have a K, their performance results in formation of the K (2-207(3))
(i) in the latter case, the terms of the K are those on which the parties’ forms agreed plus any terms supplied by the UCC (knockout rule) – additional disagreed terms are knocked out
(c) disclaimer must be conspicuous and not unconscionable

ii) ProCD v. Zeidenberg – Acceptance or timely rejection

(1) Shrinkwrap license – usually retail software package that are covered in plastic or cellophane, and some vendors have written licenses that become effective as soon as the customer tears the wrapping from the package

(a) A contract can be made by paying the price and walking out the door

(b) Can also be formed by queing terms on a screen and requiring acceptance before purchaser can proceed

(i) If the offeree chooses not to assent to the terms, he can return the software

(ii) If he continues with the program, his conduct serves as acceptance of the additional terms (2-207(3))
(2) Thus, shrinkwrap licenses are binding and are accepted when the buyer accepts by performance

(a) terms found inside a box of software bind consumers who use the software after an opportunity to read the terms and reject them by returning the product

(b) Any person who buys goods and does not receive what he wants can return the goods under UCC § 2-608
iii) UCC § 2-606 – What Constitutes Acceptance of Goods
(1) A buyer accepts goods under 2-606(1)(b) when after an opportunity to inspect, he fails to make an effective rejection under 2-606(1). Thus, if after review, the buyer continues to use the product, he has accepted.

(2) Any disclaimer of the opportunity to return or requirement to assent to additional terms therein must be conspicuous (UCC § 2-316(2)), incorporating 1-201(10))

(3) Firm fair offers must be separately signed (2-205, 2-209)

Interpretation and Unconscionability in a Form-K setting
1) Boilerplate Agreement
a) Don’t really assent to the terms, only assent to:

i) The dickered terms,

ii) The broad transaction type, and 

iii) Blanket assent to any not unreasonable or indecent terms the seller may have on his form, which do not alter or eviscerate the reasonable meaning of the dickered terms.

b) The boiler plate is assented to en bloc, “sight, unseen,” on the implicit assumption and to the full extent that (1) it does not alter fair meaning of the dickered terms when read alone and (2) its terms are neither unreasonable or unfair.

i) Thus, there are two Ks: 1) the dickered deal, and 2) the collateral supplementary boiler-plate

RS § 211 (Standardized Agreements) - (1) When a party assents to a contract that he believes embodies terms typical of the application and reflects the realities of the marketplace, he adopts the writing as an integrated agreement.  (2) such writings are considered to treat alike all those similarly situated without regards to their having  knowledge or understanding of the standard terms.  (3) There is a reasonable expectation in signing such agreement of fair and equitable terms, otherwise the terms will be held as not part of the agreement.
c) Thus, if you sign a boilerplate agreement, you are assenting to all terms therein that are like the dicker terms or those terms discussed or those typical in the situation. If the other party has reason to know that there are terms that would change his assent, that term is not part of the agreement.

i) Standard terms: 
(1) may be superceded by separately negotiated or added terms - § 203

(2) are construed against the draftsman - § 206

(3) are subject to the overriding obligation of good faith - § 205

(4) are subject to power of the court to refuse to enforce an unconscionable K or term - § 208

d) 211(3) – codifies the reasonable expectation rule – while being bound to standardized terms without knowing the detail, customers are not bound to unknown terms which are beyond the range of reasonable expectation or those inconsistent with the dickered terms

2) Duty to Read Rule - Sardo v. Fidelity
a) You must read a boilerplate K to make sure that it conforms to your desires – what is written is binding unless you object

b) Exceptions that allow reformation: Fraud, unconscionable, improper bargaining power, terms in K are different than what was discussed
c) Unconscionable exception - Weaver v. American Oil
i) Indemnity clause was in fine print and with no heading in a boilerplate K

ii) unconscionable K = a prodigious amount of bargaining power on behalf of the stronger party which is used to the stronger party’s advantage and is unknown to the lesser party, causing a great hardship and risk on the lesser party.

iii) Result: The contract provision, or the K as a whole, if the provision is not separable, should not be enforceable on the grounds that the provision is contrary to public policy.

d) Fraudulent Mistake exception:
i) Reformation based on the mistake of one party requires fraud or inequitable conduct by the other – that is he must have knowledge of the mistake in some way

ii) The reformation must conform the K to the parties intent
e) Equitable Estoppel in Standardized Agreement - Darner Motor Sales v. Universal
i) One may justifiably rely to their detriment on a statement of fact and thus be able to avoid duty to read if the statement undercuts dickered terms
(1) reliance upon the representations of the insurer’s superior knowledge prevents him from procuring the desired coverage elsewhere (he relies)
ii) Considerations:
(1) Terms can’t be understood by the reasonably intelligent person

(2) Lack of full and accurate notice of the term in question and it is unusual or unexpected

(3) Activity by the insurer creates an objective impression of coverage
MISTAKE
1) Mutual Mistake = An erroneous belief that is not in accord with the facts

a) When both parties are equally ignorant they can rescind when the actual thing delivered or received is different in substance from the thing bargained for or intended to be sold.

i) BUT, they may not do so when it is only a difference in some quality or accident, even when the misapprehension may have been the actuating motive

b) Requirements before adversely affected party may avoid the K on account of mutual mistake:
i) Must be Mutual: must be held by both of the parties at the time of the K 

ii) About an existing fact: applicable only to a mistaken belief about an existing fact, not about a prediction or what will happen in future.

iii) Go to whole substance or basic assumption: mistake must go to the whole substance of agreement or concern a basic assumption on which the K was made, not something merely collateral

iv) Have Material effect: mistake must have a material effect on the agreement

(1) One that affects consideration 
(2) Ones that deal with subject matter of sale, price, or some fact materially inducing the agreement

(3) Not one that is only different in some quality or accident (absent a warranty to the quality of the good)
v) Risk: the adversely affected party (one seeking to avoid) must not be the party on whom either expressly or impliedly imposes the risk of mistake or loss.
(1) If not stated, court will allocate risk in reasonable manner under circumstances

c) Rule of uncertainty: 
i) Cannot rescind a K when both parties were presented with the item to be sold, both having mutual ignorance and uncertainty as to its value, which then results in a bad bargain. 

(1) even if mutual mistake of material fact, it is possible that the adversely affected party will not be able to rescind when there is an assumption of uncertainty or probability
(2) K = subject matter + uncertainty ( not likely to be rescission (unless fraud)

(3) If you buy uncertainty, you may not be able to rescind; e.g. the chance that a safe has money in it, whether it does or not cannot affect rescission.

ii) Unknown contents of the subject matter of a sale that are not essential to its existence or usefulness, but which are merely deposited therein, and which are not within the contemplation or intention of the parties, does not pass by the sale (grantor can get it back)
(1) There must be mutual assent on all essential elements of the agreement – title does not inadvertently pass

(2) The subject matter that passes in a sale is to be determined by the intent of the parties as revealed by the terms of their agreement and the surrounding circumstances

iii) Uncertain Market conditions: mistakes as to market conditions will generally NOT be material, and thus voidability does not arise

d) Examples and Contexts
i) Quality of Subject Matter or character of consideration can be mistake
(1) Sherwood v. Walker – sale of barren cow named Rose 2d of Aberlone! which in fact turned out not to be barren. K was voidable b/c both parties were mistaken as to the quality of the cow, but the quality was the root of the K. What was bargained for was a barren cow, but in fact it was not a barren cow and this mistake rendered the K voidable.
ii) Uncertainty: 
(1) Wood v. Boynton – comes to an opposite result b/c parties bargained for and did complete the sale for an unidentified stone.
(a) Distinguishing: in Sherwood the parties assumed sale of barren cow which really was not, in Wood the parties assumed sale of an unidentified stone, which was still unidentified at time of sale. 

e) Result: Voidability and Recission
i) Mutual mistake of material fact makes the K voidable by one of the parties (the looser), but it does not make it unenforceable – looser can still enforce.

(1) If there is difference in the material substance or fact, it can be rescinded

(2) If there is merely a mistake of quality, no rescission

(3) If risk has been allocated to the adversely affected party, no rescission 

(4) Court may reasonably determine where risk is allocated in equity if not expressly stated. 

(5) Depends upon sound discretion of court, risk-of-loss analysis – it is equitable remedy
RS § 152 (When mistake of both parties makes a Contract Voidable) – If mutual mistake concerning a basic assumption of fact, K is voidable by the adversely affected party if: (1) the mistake has a material effect on the agreed exchange, AND (2) the adversely affected party did not bear the risk of the mistake

E.g. – in an “as is” sale of real property, the purchaser assumes the risk of loss 

(a) seller may not have right of recission if he is adverse party

(b) party does not have to investigate, may rely on representations of selling party

(c) plaintiff’s negligence does not preclude him from rescission in mutual mistake

RS § 154 (When a party bears the risk of a mistake) –A party bears the risk when (a) the risk is allocated to him by agreement of the parties, OR (b) he is aware at the time of the K that has only limited knowledge w.r.t. facts which the mistake relates but treats his limited knowledge as sufficient OR (c) the risk is allocated to him by the court b/c it is reasonable to do so.

Conscious ignorance – Even though the mistaken party did not agree to assume the risk, he may have been aware that his information regarding the mistaken was limited.  If he, aware of his limited knowledge, proceeds then he bears the risk of the mistake = conscious ignorance.

2) Warranties – can serve as a functional substitute for the doctrine of mistake
a) Smith v. Zimbalist (CA 1934) - If a seller states that a violin was made by Stradivarius, and that is mistaken, the buyer can void the contract based on the seller’s warranty
i) But warranties only protect Buyer, not Seller
ii) Limits on warranties: (1) Duration and (2) Remedy
b) Express warranties fall under RS § 154(a), AND
UCC 2-313 (Express warranties by affirmation, promise, description, sample) - Express warranties are created by the seller by affirmation, description of the goods made a part of the bargain, or presentation of sample or model, which is made a part of the bargain.  Words such as “warrant” or “guarantee” are not required, or even an intention to warranty, but an statement merely by the seller as to his opinion or commendation does not create a warranty.
UCC 2-314 (Implied warranty:  Merchantability; Usage of trade) - Unless stated otherwise, good sold by a merchant of that trade, have an implied warranty of merchantability as (a) pass inspection in trade under the contract description, (b) for fungible goods, be of fair average quality within the group, (c) fit for ordinary purpose, (d) run within permitted variations, (e) adequately contained, packaged and labeled as required by the agreement, (f) conforms to promises made on container or label.  Other implied warranties may arise from course of dealing or usage of trade.
UCC 2-315 (Implied warranty: Fitness for particular purpose) - Implied Warranty for Fitness for Particular Purpose:  If (1) seller knew or had reason to know of a buyer’s specific purpose, (2) and the Buyer relied on the seller’s skill and judgment, then there is an implied warranty for fitness for particular purpose.
UCC 2-316 (Exclusion or modification of warranties) - 
3) Unilateral Mistake
a) Unilateral – only one party carries the mistaken belief

i) RS § 153 – When Mistake of One Party makes a Contract Voidable
(1) Basic assumption of K
(2) Material effect on the agreement
(3) Adverse party does not bear risk of loss (§ 154)
(4) BUT, Person seeking to avoid or rescind K must also show:
(a) that enforcement of the K would be unconscionable, OR

(b) that the other party had reason to know of the mistake or the other party’s fault caused the mistake

b) Non mistaken party aware of error: 
i) If the non-mistaken party had reason to or should have known about the other’s mistake, the K can be voided/rescinded only if:

(1) Mistake is material to the K
(2) NOT the result of a mistake of judgment or neglect of a legal duty , but rather merely clerical or computational

(3) enforcement of the K would be unconscionable, 

(4) rescission would not impose a substantial hardship on the non-mistaken party,
(5) the other party cannot be returned to the status quo via reliance damages (i.e. he has not relied or it would be insufficient), AND
(6) There is prompt notification of the mistake and election to rescind (in this case must also restore or offer to restore to the other party everything he has received under the K).
(a) Actual notice of error or knowledge by one party that the other is acting under mistake is treated as equivalent to mutual mistake for purposes of rescission.

c) Non-mistaken party is unaware of error: 

i) if non-mistaken party neither knew nor should have know of the other party’s unilateral mistake, the traditional rule is that the K is binding
(1) Modern trend: if mistaken party notifies before the other party has relied, then more likely able to rescind. 
(2) Still cannot be a mistake of judgment, must be one of fact

4) Nondisclosure and Misrepresentation – Hill v. Jones
a) No duty to disclose, EXCEPT when seller has knowledge that materially affects the value of the property and it is not attainable by the buyer.
i) Nondisclosure of  a fact known to one party may be equivalent to the assertion that the fact does not exist – thus it may be equated with fraud or misrepresentation
(1) Misrepresentation = suppression of a material fact which a party is bound in good faith to disclose, it is equivalent to a false representation
(a) Example: nondisclosure of material facts affecting the value of property known to seller but not reasonably capable of being known to the buyer.

ii) However, the nondisclosure must involve a fact that is not reasonably investigated through the buyer’s own efforts – can’t be blamed for a party’s own failure to investigate circumstances
(1) Example: should know better from price that painting is not an original

(2) Policy: Society wants to encourage people to find out the true value of things and it does this by allowing them to profit from their knowledge

iii) Caveat Emptor – buyer beware, this classic rule seems to loose force in RS, as vendor must bear some risk – seller cannot be silent as to material facts that affect the sale
(1) Lenders and Inspectors pushed this change to protect price of investment

(2) Seller in better position to disclose information

b) RS § 159 – Misrepresentation defined
i) a misrep is an assertion that is not in accord with the facts
c) RS § 161 – When non-disclosure is equivalent to an assertion
i) A vendor has a duty to disclose material facts where:

(1) Disclosure is necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent or material

(2) Disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the K and if the nondisclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing

(3) Disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

(4) The other person is entitled to know the fact b/c of a relationship of trust and confidence b/w them

d) RS § 162 – When Misrepresentation is Fraudulent or Material
i) A misrep if fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker:

(1) Knows or believes that the assertion is not in accord with the facts, OR

(2) Does not have the confidence that he state or implies in the truth of the assertion, OR

(3) Knows that he does not have the basis that he state or implies for the assertion.

ii) It is material if it would be likely to induce a reasonable person to assent

e) RS § 163 – When misrep prevents formation of a K
f) RS § 164 – When misrep makes a K voidable
i) Where a misrepresentation is fraudulent or where a negligent misrepresentation is one of material fact, the policy of finality gives way to the policy of promoting honest dealings b/w parties

ii) Texas – duty to disclose by seller exists for single family residential homes

(1) The DTPA requires disclosure if it can have a material effect on transaction – failure can result in liability for misrepresentation

(2) Law excuses new homebuilders from property addendum disclosure

(3) Disclaimers of sellers’ liability have carried over into real estate

(4) As is clause trumps duty to disclose, even though it is not a waiver of buyer’s rights

(a) If you do disclose, and buyer decides to buy, the disclosure is defensible

	
	Mistake
	Fraud
	Misrep (K)
	Warranty

	Elements
	1) Mutual mistake

2) Material fact

3) Before K made (at time of)

4) No allocation of risk to adversely affected P
	1) misrep
2) fraudulent (scienter)

3) material

4) justifiable reliance

5) injury
	1)intentional/(negligent?)

2) Misrep or nondisclosure (where duty exists) of

2) Material fact
4) reliance by adversely affected party

5) reliance is justifiable
	1) promise - quality of goods
2) may be express (2-313) or implied (2-314) or particular purpose (2-315)



	Result
	K voidable
	Tort Damages + punitive
	K voidable - Reliance or restitution (quasi K) damages
	Expectation damages - 2-714 or 2-715 if accepted or 2-711 if not accepted or rejected (cover)


CHANGED CIRCUMSTANCES
Changed circumstances normally involve cases where things change after performance has begun.
1) Impossibility of performance – Arises when performance depends upon the continued existence of a specific person or thing and the K includes an implied or expressed condition that the impossibility of performance due to the perishing of that person or thing without the fault of either party excuses the duty to perform
2) Impracticability – is similar and often overlapping; arises when a thing is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost.

RS §261 (Discharge by supervening impracticability) – Where, after a K is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

3) Elements: Changed circumstance and impossibility require:

a) the occurrence of unexpected contingency (can be implied condition)

b) the nonoccurrence of which was a basic assumption upon which the K was made

c) which caused further performance to become commercially impracticable
d) risk of loss or unexpected occurrence has NOT been allocated to either party by K or custom

i) There cannot be additional qualifications, conditions, exceptions, or restrictions as to risk of loss or performance – they did not contemplate that the condition would become impossible.
ii) Express allocation of risk prevails

4) Types: 
a) Destruction of subject matter: 
i) when particular goods, particular building, or some other tangible item is destroyed or otherwise made unavailable through no fault of either party

(1) Subject matter must be essential to performance of the K

(2) Must either be specifically referred to in the K OR  understood by both parties to be a material contingency
(3) destruction/occurrence must have rendered performance commercially impracticable
RS §263 (Destruction, deterioration, or failure to come into existence) – if the existence of a thing si necessary for the performance of a duty, its failure to come into existence, destruction, or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption upon which the K was made
ii) Construction K examples:
(1) IS IT A K FOR “start to finish” OR “for repair/alteration”

(a) Start to finish Ks – if builder contracts to construct a building from scratch and the building is destroyed when only partially completed, courts usually hold that impossibility is not a defense
(i) Cannot recover in restitution, BUT may be excused for delay (i.e liquidated damages for delay not enforced)

(b) Alteration or Repair Ks – when builder contracts to repair and existing building, courts hold that he is discharged and may recover benefit conferred in restitution
(i) New rule: destruction of the subject matter of an alteration or repair contract that renders further work impossible discharges both parties from their duty to perform and leaves the contractor with a right to the reasonable value of the materials and services he provided to the owner before the destruction

1. rationale is that any repairs add to value, would be unjust enrichment

(ii) Old rule: where a contractor agrees to construct a building the risk of loss is on the contractor until completion and delivery is often modified by contract
b) Destruction of Goods Sold:
i) UCC § 2-613, 2-615 & 2-509: If goods identified when K is formed AND goods are destroyed w/o fault of either party AND before the risk of loss passes THEN the K is voided.

UCC §1-103 (Construction of UCC; Applicability of supplemental principles of law) – Other laws supplement the UCC

UCC §2-613 (Casualty to identified goods) – For partial loss, the buyer may inspect, avoid or devalue
UCC §2-614 (Substituted performance) – If the specified carrier is unavailable, commercially reasonable substitute carrier must be accepted, and when payment fails because of governmental regulation, the seller may withhold goods until commercially equivalent method is found
UCC §2-615 (Excuse by failure of presupposed conditions) – When performance is made commercially impracticable through failure of supply from unanticipated events, it is not a breach and the seller may allocate upon notice
UCC §2-616 (Procedure on notice claiming excuse)

UCC §2-509 (Risk of Loss in the Absence of Breach) – When the seller ships, risk of loss passes:  (1) to buyer upon delivery to an unspecified location, (2) to buyer when tendered to carrier to a specified location.  When a bailee is involved, risk passes to buyer when negotiable title is received, only if the bailee notifies buyer of right to possession or non-negotiable title is received.  Otherwise, for merchants, risk passes at receipt of goods, for non-merchants, on tender of delivery.
UCC §2-510 (Effect of Breach on Risk of Loss) – Risk of loss is on the seller for non-conforming goods or rightfully revoked acceptance by the buyer.  For repudiation or breach, the risk is on the buyer for a commercially reasonable period of time.
ii) UCC § 2-615(a) – unless otherwise agreed, delay in delivery or non-delivery is not a breach of seller’s duty under a K for sale of goods if the agreed performance has been made impracticable by the occurrence of a contingency, the non-occurrence of which was a basic assumption on which the K was made
(1) With shipped goods it depends on when the risk of loss is passes

(a) F.O.B. shipment K – sellers only obligation is to deliver goods to carrier, once done risk is on buyer and he must pay purchase price to seller and sue carrier for damages if no insurance

(b) F.O.B. destination K – sellers duty is to deliver goods to buyer place of business, risk of loss does not pass to buyer until goods are actually delivered – no impossibility defense for seller

iii) Limited obligation theory of K under UCC 

(1) the parties ordinarily do not intend to allocate risk of unforeseen events, thus leaving a gap in the K – should the unforeseen event occur, a court is to fill the gap, allocating the risk of the event based on what is fair under the circumstances, not on some supposed implicit agreement-based risk allocation which never occurred

(2) UCC §§ 2-509 & 510 essentially put the risk of loss on the party who has control of the goods. The assumption is that the party in control will be in the best position to prevent loss and insure against it.

(3) 2-509 and 2-510 deal with risk of economic loss, whereas 2-613 and 616 deal with conditions and procedures for claiming an excuse and also adjustments that should be made if the excuse is valid. 

(4) A seller in possession at time of loss therefore, may bear the risk of loss under § 2-509(3) and still be obligated under 2-613 to deliver the substitute goods.

c) Failure of agreed upon means of performance: 
i) Essential mode: if the mode of performance is essential and becomes impossible, then the parties are discharged. 

(1) Third party issues: if a seller or middleman contracts to supply goods procured from some third party, the impossibility defense depends upon:

(a) Source of Supply 
(i) if specified source is unable to deliver, then K can be discharged under impossibility

(ii) if source is not specified and the seller cannot supply the goods for whatever reason, impossibility is not a defense and the seller must find another supplier or pay damages for breach

(iii) this is because a partial failure of a seller’s source of supply generally has been treated as a foreseeable contingency, the risk of which is allocated to the seller absent a specific provision to the contrary in the K

ii) Non-essential mode: If the mode is non-essential mode, such as ones dealing with means of delivery or means of payment, becomes impossible, usually K will NOT be discharged for commercial impracticability
(1) Instead, a commercially reasonable substitute must be used

(2) Ex – try to mail by post office but it cannot, must use UPS

iii) Anticipation/Foreseeability: If a loss is anticipated or is foreseeable and taken into account in the K, then there can be no impracticability to override such – regardless of the bad bargain that results; foreseeability does not necessarily prove allocation of risk but it is a factor.
(1) Notice: If put on notice of changed circumstances and fail to mitigate, cannot recover

(a) If you have an idea that problems with performance may arise, you can buy insurance

(2) Shipment route/Foreseeable - Transatlantic Financing Corp v. US - Fixed price K to take wheat from Galveston to Iran, but Suez Canal closed, extending trip. Held – was not impracticable. Delivery could have been made by different route, despite increased cost it was not impossible. Also had reason to know of problem – it was foreseeable due to war.

d) Cost increases
i) Generally: sellers are found to have assumed the risk of cost increases when they sign a fixed K price – increases are foreseeable. True in both service Ks and sales of goods under UCC. 

ii) UCC § 2-615 – Excuse by Failure of Presupposed Conditions
(1) Except so far as the seller has assumed a greater obligation: Nondelivery is not a breach of K duty to perform if a basic assumption of the parties at the time of the K was that some event would not occur, but that event did occur and rendered the performance impracticable

(2) Comment 4 – increased cost alone does not excuse performance unless it is due to some unforeseen contingency which alters the essential nature of the performance. 

(a) Rise or collapse in the market does not excuse performance - this is the type of business risk which fixed price Ks are intended to cover. 

(b) Sever shortage of supplies due to war, embargo, local crop failure or the unforeseen shutdown of major supply sources, which either markedly increase costs or which prevent a party from securing supplies altogether, will excuse performance.

(i) BUT, farmer usually looses when he declares that the K is impracticable based on changed circumstances b/c of drought

(ii) Flexibility: the UCC’s use of general terms provides flexibility and allows courts to apply the full scope of the equitable principles and considerations
iii) Control of cost increase:
(1) Escalation clauses: generally seen as an allocation of risk, but in any event cost increases are foreseeable and do not constitute impracticability.

(a) Courts typically won’t abandon cost adjustment clauses agreed upon
(2) Cost Plus method: another way the seller tries to control risk of increasing costs, aside from escalating cost clause. Seller sells for cost of process plus a certain percent for profit. Another means is to create a short term K.
e) Remedies: K is voidable or performance is excused
i) NOTE: When the K then becomes invalid we then have a quasi-K and must evaluate restitution of the parties 

(1) EX - Shipment of Goods and Risk of Loss: default rule is that risk of loss is on the seller until the buyer is in receipt of the goods – if product is destroyed before receipt from merchant seller, or by tender of delivery otherwise, risk of loss is on seller. (UCC 2-509 & 2-510); then 2-615 may be applied to determine impracticability and invalidity of K, and then further mopping-up of the quasi-K by way of restitution is needed.

ii) Rarely Expectation – only a material breach allows for suspension of performance and suit for damages or specific performance

iii) Reliance Damages - less likely but may be applicable when party prepares to perform in reliance and then K becomes impracticable
(1) Albre Marble v. John Bowen – Performance became impossible when a court held the general contract invalid by fault of the contractor – but they said they have no liability b/c the K is impracticable

(a) reliance expenses may be recoverable in impossibility cases as justice requires, but this really seems like restitution 

(b) Albre Marble had not conferred a benefit, it had only prepared to perform, but the other party was somewhat at fault for invalidity of the K

(c) Thus, equity allowed the court to provide restitution to Albre Marble 

iv) Restitution – Where it is just under the circumstances, a party may recover expenses it reasonably incurred in preparation for performance where further performance becomes impossible by no fault of either party

(1) RS § 272 and UCC § 2-615
(2) Quantum meruit: recovery of the benefit conferred on the breaching party

(a) is a valuable equitable tool in cases of impracticability

(b) court will not grant quantum meruit for additional costs not agreed upon in the K if the party cannot show that its contract performance was impracticable

(c) Court will not grant additional expenses over and beyond what was agreed upon in the K

5) OTHERS:

a) Illegality – performance excused if it becomes illegal

b) Death or illness of a person who is a contingency to the K discharges both parties RS § 262
c) Temporary Impracticability – merely suspends the obligation to perform, UNLESS resuming performance would unfairly increase burden on either party, OR change the nature of the performance

d) Partial Impracticability – IF the promisor performance is only partially impracticable, AND the remainder of performance is NOT materially more difficult or disadvantageous AND promisor still able to render substantial performance, THEN performance still due as modified, and promisee has to accept as modified.

e) Land sale – destruction of imporvements
i) Traditional – purchaser becomes owner when K executed, any subsequent destruction of improvements (structures) doesn't excuse purchaser's obligation to pay

ii) Emerging modern view – risk of loss on seller until closing OR possession change
6) Frustration of Purpose (RS §265 and UCC §2-615)
a) RULE: Even if K could still be performed BUT a party’s purpose in entering into the K is destroyed by supervening event, performance is discharged
i) Event cannot be fault of either party

ii) There can be no allocation of risk to the adversely affected

(1) If event was foreseeable, allocation of risk is presumed to have been contemplated – NO discharge

(2) BUT, even where risk has been allocated, there can still be frustration of purpose.

(a) Just because party assumed some risk (some of the barriers would not be used) does not mean that frustration of purpose automatically applies – it is equitable remedy and judge has discretion

b) Example: Krell v. Henry – P rents an apartment to D for a two-day period in order to view the procession of the King. This purpose is known to P. The coronation is cancelled due to King’s illness. Held: D is discharged from performing b/c his purpose in entering the K has been frustrated and no longer has the expected value. 
i) Performance was not impossible, but the change in circumstance was basic assumption of K

c) Distinguishing from impossibility: 
i) Frustration of purpose and impossibility both involve a supervening event, both differ only in the effect of the supervening event

ii) Assuming neither party caused the supervening event and neither party assumed the risks, 

(1) under impossibility – both parties are excused from performance if the event undermines a basic assumption of the K, thereby making performance impracticable

(2) under frustration – effect is less significant, it is still possible to perform, but the value of the performance has been destroyed by the event

(a) thus, it is still possible to perform, it just doesn’t make sense to do so b/c the expected value of performance is gone

d) UCC 2-615 and RS 265 are nearly identical: definition of frustration of purpose in RS 265 is nearly identical to the definition of commercial impracticability in UCC 2-615

i) However, the UCC does not contemplate frustration, but can apply common law so long as does not conflict with any UCC provision; see 1-103
ii) HYPO: rental of wedding dress, before the dress is delivered, but after it is made, the brides fiancé is killed. Does the bride have to pay for and accept the dress?

(1) UCC applies, and even though it says nothing about frustration of purpose, can apply it via 1-103 - So, where the fiancé is dead and marriage will not occur, can apply frustration of purpose via RS and she does not have to perform
	
	Impracticability
	Frustration of Purpose

	Elements
	1) unexpected contingency
2) goes to basic assumption

3) no allocation of risk

4) commercially impracticable (excessive cost or unreasonable)


	1) unless language or circumstances indicate contrary, such as allocation of risk to party trying to claim excuse

a) just b/c assume some risk, does not mean assume all risk under K

2) event frustrates basic assumption (although performance not impossible)

3) without fault of party

	Result
	1) K invalid
2) restitution analysis
	1) duties to perform are discharged
2) restitution damages available


OBLIGATION TO PERFORM IN GOOD FAITH
1) Good Faith Rule: Where a party stipulates that another shall do a certain thing, he thereby impliedly promises that he will himself do nothing which may hinder or obstruct that other in doing that thing
a) A party who causes or sanctions the breach of agreement is precluded from recovering damages for its nonperformance or from interposing it as a defense

b) The conduct of one party to a contract which prevents the other from performing his part is an excuse for nonperformance

2) Examples:
a) Patterson v. Meyerhofer: M agreed to buy 4 houses from P, but M went to foreclosure and underbidded P and purchased the homes from him at less cost. The K said M would buy the houses. P sued for diff. in value resulting from foreclosure sale. Parties contemplated sale to M after foreclosure, which implied trust in not doing anything to prevent that. M must pay diff.

b) Best v. United States National Bank
i) Facts: class action suit over improper NSF bank fees. Was not unconscionable, but there was evidence that the fees were not set in good faith. 

ii) Rule: Purpose of good faith is to prohibit improper behavior in the performance or enforcement of Ks

(1) Good faith is an excluder, by which it should be defined only by identifying various forms of bad faith – this does not mean that it is standardless or viewed ad hoc
(a) Court attempts to effectuate the reasonable contractual expectations of the parties

(2) Discretion: when one party is given discretion in the performance of some aspect of the K, the parties ordinarily contemplate that that discretion will be exercised for particular purposes. If the discretion is exercised for purposes not contemplated by the parties, the party exercising discretion has performed in bad faith

3) RS § 205 – Duty of Good Faith and Fair Dealing
a) Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. Faithfulness to an agreed common purpose and consistency with the justified expectations of the other party – remedy for breach of good faith varies with the circumstances

b) Better defined by what it excludes:

i) Bad faith may be overt or consist of inaction
ii) fair dealing may require more than honesty
iii) Types may be: evasion of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of a power to specify terms, and interference with or failure to cooperate in the other party’s performance

4) Best Efforts Clause and good faith: 
a) HYPO: Grocer Bob becomes the exclusive dealer in Steve’s Jalapeno Jelly. 5yr K. Free to set price. Steve is going to make 50% profit. The advertising is at eye level and does really well. In year 3, Bob decided to make his own jelly and sell it. Nothing in K says he can’t do this. In this manner, Steve’s jelly is relegated to the bottom row. Bob’s is at eye level.

i) UCC § 1-201(19) – Genuine = free of forgery or counterfeiting; Good Faith = honesty in fact and the observance of reasonable commercial standards of fair dealing

ii) UCC § 1-203 (1)(b) – Leased Distinguished from Security Interest
(1) unless the context otherwise requires . . . good faith in the case of a merchant means honesty in fact AND the observance of reasonable commercial standards of fair dealing in the trade
iii) UCC § 2-306 - Output Requirements and Exclusive Dealings
(1) Illusory satisfied by reasonable quantity in good faith

(2) Obligation of seller to use best efforts to supply and obligation of buyer to use best efforts to promote their sale – also requires reasonable diligence and good faith

(a) Every K requires good faith

(b) Only exclusive contracts require best efforts, which is more than good faith
b) Rule: Performance of a K is not excused where the difficulty of performance arises from financial difficulty or economic hardship – even to the extent of insolvency or bankruptcy (Bloor v. Falstaff Brewing Corp.)
i) Good faith and best efforts is a general rule that is based on community standards and is very fact specific

ii) Contract Clause requiring best efforts to ensure profits does not require the promisor to spend itself into bankruptcy in the course of performance, but mere financial difficulty is not enough.

iii) Rationale: K stated must make a good faith effort to promote and distribute Ballanstine beer, evidence existed that it did not do this. It had to pay B 2/3 of its loss.

iv) Judge or jury? Is this a decision for the jury, it seems that the determination is one of fact for a jury to decide with marshaled evidence.

SUBSTANTIAL PERFORMANCE
1) Substantial performance doctrine is: 

a) Implied condition of compliance in good faith with all important particulars of the K

b) It is a perfect opposite of the material breach rule, whereby a K is void. Here, substantial performance makes the K enforceable, but allows for quasi-K damages

c) Rights retained: 
i) It reduces opportunistic claims by softening the breacher-nonbreacher distinction, thereby removing opportunities to exploit inadvertent breaches.

ii) If we had a rigid rule, then the breacher would never be able to recover for work he has honestly performed, and the non-breacher may be able to take advantage of his mistake
2) Doctrine of Substantial Performance is an equitable doctrine and constitutes an exception in building Ks to the general rule requiring complete performance of the K where the contractor has a valid excuse of no fault of his own and he has made a good faith effort to perform and has substantially performed the K.

a) Usually involves, incomplete work, defective work or work contrary to the terms of the K which required substantial amounts of money to conform the work to the terms of the K

b) If the contractor leaves too much work unfinished, he cannot recover for substantially complete performance, but he is entitled to reimbursement for his services and material on the theory of quantum meruit
c) There is no mathematical rule to determine the percentage of the price, cost of completion, or physical completeness of a building that can be used in substantial performance Ks – one must look at the facts of the individual case to make such a decision

d) If a party materially breaches, the non-breaching party must mitigate damages and is entitled to benefit of his bargain

e) RS §237 – Effect of Other Party’s Duties of a Failure to Render Performance
f) RS §241- Circumstances Significant in Determining Whether Failure is Material
i) In  determining whether a failure to render performance is a material breach, or constitutes substantial performance in order to allow for some recovery, consider:

(1) extent to which the injured party will be deprived of the benefit he reasonably expected
(2) extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived
(3) extent to which the party failing to perform or to offer to perform will suffer forfeiture
(4) likelihood that the party failing to perform will cure his failure, taking account of all the circumstances including any reasonable assurances
(5) extent to which the behavior of the party failing to perform comports with standards of good faith and fair dealing
(a) A willful breach (intentional, breach of good faith and fair dealing) is more likely to be material than substantial performance

(b) Delay, even long one, will not necessarily constitute lack of subst. performance – unless K expresses promptness as an agreed term
g) Trivial or Considerable? 

i) Rule: a builder’s default should not be willful, nor the defects so serious as to deprive the property of its value for the intended use, nor such as to pervade the whole work so that a deduction in damages will not be fair compensation
ii) A trivial omission made during the course of performance of one’s contractual obligations will not always be considered a breach of K – there must be a significant deviation
iii) Determining triviality depends upon the situation and the purpose of the contract: 

(1) If the K deals with the look of something, rather than something unseen or merely functional, then the doctrine of sub. performance will be particularly high or unattainable 

(2) If something is of equal value and equally satisfies the purpose of K, then sub. performance is likely to be used

(3) Jacob & Youngs v. Kent - contractor used different pipes than those specified, but they were of same value. In this case, SP was grossly disproportionate, and the diff in value was applied, which was nominal b/c pipes were so alike

iv) Dispensation in favor of the contractor on the theory of substantial performance should be granted in cases of incompleteness only when such details are inconsiderable and not the fault of the contractor
(1) So sub. Performance damages are only warranted to the breacher when:

(a) Not his fault, no intention to do it

(b) Inconsiderable detail

h) Divisible contract – one in which the performance to be exchanged can be divided into corresponding pairs of part performance, treating them as equivalents.

i) Elements of RS § 240 – Part Performance as Agreed Equivalents
(1) Must be possible to apportion the party’s performance into corresponding pairs of part performance

(2) Must be proper to regard the parts of each as agreed equivalents

ii) Damages: Will allow substantial performance to be found if one part is performed, thus giving the breaching part an action for his benefit conferred, less the cost the non-breaching party had to pay to cover the unperformed portion or other provable damages.

i) Damages: In most cases the owner who receives something that deviates from the K is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained, in which case measure is diff. in value.

i) So, diff in value is the K as expected and the K as performed, less what the contractor retaining the benefit has conferred

ii) Rescission: where rescission is valid, substantial performance would be precluded and require the P to sue in quantum meruit
iii) Measure of quasi-K damages for substantial performance: 
(1) K price less the cost of completion and other additional harm to the D except that it must never exceed the benefit actually received by the D – a.k.a - the net benefit by which the D has been enriched
(a) Under QM, the parties rescind and no rights are retained by breacher – the damages returned to breacher are based on market price for completion of the K

(b) Under SP, the parties retain rights and damages are offset by the diff in value of the K as is and the K as expected
3) Perfect Tender Rule under UCC
a) Hypo: K for a car with light interior. Car comes with dark interior. What damages?
b) UCC § 2-601 – Buyer’s Rights on Improper Delivery
i) So long as K does not involve installments and is not agreed upon otherwise, if the goods or tender of delivery fail in any respect to conform to the K, the buyer may:

(1) Reject the whole 

(2) accept the whole, or 

(3) accept any commercial units and reject the rest

ii) Not really so strict: there are loopholes to perfect tender. Courts only allow a substantial defect to violate, and seller usually has opportunity to cure as per 2-508.
c) UCC § 2-508 – Cure by Seller of Improper Tender or Delivery; Replacement
i) Substantial performance is contrary to perfect tender rule in UCC

ii) Allows seller to cure the defect, but it does not allow him to do nothing and receive payment as in sub. performance of common law

d) UCC § 2-608 – Revocation of Acceptance in Whole or in Part
i) If revoke incompatible goods, same rights as if rejected them at the outset

e) UCC § 2-507 – Effect of Seller’s Tender; Delivery on Condition
i) Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of the goods and to payment according to the contract.

(1) Summary: Don’t have to pay until delivery is tendered, unless otherwise agreed

ii) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his right as against the seller to retain or dispose of them is conditional upon his making the payment due. 

f) UCC § 2-511 – Tender of payment by Buyer; Payment by Check
i) Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery
ii) Tender of payment is sufficient when made by any means or in any manner current in the ordinary course of business unless the seller demands payment in legal tender and gives any extension of time reasonably necessary to procure it.

iii) Subject to the effect of an instrument on an obligation in 3-310, payment by check is conditional and is defeated as between the parties by dishonor of the check on due presentment

Effect of EXPRESS CONDITIONS
1) Distinctions between operation of a Promise and operation of a condition:

a) Condition precedent – an act or event, other than the lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises
b) Conditions subsequent – party has already come under duty to perform, and will be relieved from that duty by the happening of some designated state of events. Effect is usually the same as condition precedent.

c) Express Condition – those agreed to and imposed by the parties themselves

i) Usually includes language like “if”, “until”, “unless”, “provided that”, “when”, “after”, “as soon as”, “subject to” . . .
ii) Must be literally performed, no exceptions
iii) Substantial performance is not applicable to excuse the nonoccurrence of an express condition precedent

iv) the perfect tender rule or strict compliance rule is what may be applicable
d) Implied/constructive promise– those imposed by the law to do justice

i) Ordinarily arise from language of the promise

ii) E.g. - existence of the music hall is an implied condition for performance of the concert, even if not stated so in K

iii) Subject to the precept that substantial performance is sufficient

e) Can be Both: A provision may be both a condition and a promise, if the parties additionally promise to perform a condition as part of their bargain

i) Examples

(1) Promise to take you to San Antonio, and a condition of taking you to El Paso is reaching San Antonio

(2) Promise to deliver goods by a specified date, if the goods are not delivered as per that condition, the K is relieved for breach of promise
2) Why distinguish b/w Conditions and Promises?
a) It is a matter of discharging liability v. the right to an action for damages

i) Failure of a promise = total breach, action for damages

ii) Failure of condition = K not enforceable or performance excused

(1) A condition must be exactly fulfilled before liability can arise on the K

(2) Nonfulfillment of a promise is a called a breach of K, and created in the other party a secondary right to damages

b) Excuse and damages: While a contracting party’s failure to fulfill a condition excuses performance by the other party whose performance is so conditioned, it is not, without an independent promise to perform the condition, a breach of contract subjecting the non-fulfilling party to liability for damages

3) Interpretation (Promise or Express Condition)
a) In determining whether a particular agreement contains an express condition or a conditional promise, courts will: 

i) generally construed most strongly against the writer of the K

ii) Will be construed as promise if finding of express condition would increase the risk of forfeiture by the oblige (general policy against forfeiture)
iii) Courts will interpret doubtful language as embodying a promise or constructive condition rather than an express condition 

(1) This is b/c conditions are so draconian to deal with in litigation (determining intent), whereas promises and breach are more matter of fact

iv) If one provision plainly indicates conditional language to show intent, and a later provision lacks this language, the latter provision will not be construed as a express condition.
b) RS § 227 – Standards of Preference with Regard to Conditions
i) An interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk

c) RS § 229 – Excuse of a Condition to Avoid Forfeiture
i) To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange

(1) If forfeiture is not disproportionate, and the language is clear, the intent and agreement of the parties will be followed.

BREACH AND RESPONSE (considers substantial performance as well)
1) Order of Performance
a) Mutual dependency of performances – the principle that, if A and B have a contract and A’s performance is to precede B’s performance, then B is not obligated to perform until A has.  A’s performance (or substantial performance) is an implied condition to B’s duty to perform. B owes nothing if A fails to perform without excuse, he has the defense of failure of consideration and A has the burden of proving his performance or excuse. 

b) What happens if the K is silent as to the order?
i) RS § 233 – Performance at one Time or in Installments
(1) Where performances are to be exchanges under an exchange of promises, and the whole of one party’s performance can be rendered at one time, it is due at one time, unless the language or the circumstances indicate the contrary. 

(2) Where only a part of one party’s performance is due at one time under (1), if the other party’s performance can be so apportioned that there is a comparable part that can also be rendered at that time, it is due at that time, unless the language or circumstances indicate the contrary.

ii) RS § 234 – Order of Performance
(1) Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.

(2) Except to the extent stated in (1), where performance of only one part under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or circumstances indicate the contrary.

(a) Five categories of simultaneousness:

(i) Where the same time is fixed for the performance of each

(ii) Where a time is fixed for the performance of one of the other parties and no time is fixed for the other

(iii) Where no time is fixed for the performance of either party

(iv) Where the same period is fixed within which each party is to perform

(v) Where different periods are fixed within which each party is to perform – NOT simultaneous even if possible b/c the parties contemplated possibility of performance at different times.

c) Damages under Concurrent Conditions – where performance is simultaneous, or there are concurrent conditions to perform, neither party can recover damages for breach unless he has done something to put the other party in default. 

i) one must make a definite offer to tender his own performance and have, at that time, the capacity to carry out the offer in order to put the other party in default
ii) Defense to an action: my duty to perform was conditional upon his tender of performance or substantial performance.

iii) Ability to perform is key to damages: Financial stability of the P is a material issue in an action for damages against a defendant who repudiated a K.

(1) In case of concurrent conditions, one party cannot put the other party in default unless he proves his ability to tender performance. 

(2) Burden: the burden is on the party seeking damages for breach to prove his ability to perform as a ready, willing, and able buyer.

2) Material Breach: 
a) Breach and Response: If one party refuses to perform b/c he thinks that there is a material breach, he must be certain as to such, b/c his failure to continue to perform could in effect be a material breach in itself if he was not justified in withholding his performance.

i) The breach must be significant enough

ii) Considering this seems like an issue of fact for the jury
iii) RS § 241 – Circumstances Significant in Determining Whether a Failure is Material
(1) the extent to which the injured party will be deprived of the benefit which he reasonably expected

(2) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

(3) the extent to which the party failing to perform or to offer to perform will suffer forfeiture

(4) the likelihood that the party failing to perform or to offer to perform will cure his failure

(5) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing

iv) RS § 242 – Circumstances Significant in determining when remaining duties are discharged
(1) In determining the time after which a party’s uncured material failure discharges the other party’s remaining duty, the following are important:

(a) Those stated in § 241

(b) The extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements

(c) Extent to which the agreement provides for performance without delay

b) Failure of performance by one party as an excuse for nonperformance by the other party
i) RS § 243 – Non-performance giving rise to a claim for total breach
(1) Under a concurrent conditions K, a breach by non-performance gives rise to a claim for damages for total breach, only if it discharges the injured party’s remaining duties to render such performance, other than a duty to render an agreed equivalent
ii) RS § 237 – Effect of Other Parties Duties of a Failure to Render Performance
(1) Unless part performance is agreed as equivalent, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

iii) NOTE: RS attempts to introduce a version of cure into all Ks, not merely K for sale of goods. 

(1) Material failure of performance (or substantial performance) operates as the non-occurrence of a condition. 
(2) It has two results:

(a) It prevents the performance of the others duty from becoming due, at least temporarily, AND

(b) It discharges the duty when the condition can no longer occur, that is if it has not been cured during the time in which the performance can occur

(3) Must give notice and an opportunity to cure
(4) Another important element is whether the condition was precedent, subsequent, or concurrent – this determines who is in breach and who has right to repudiate

(5) If the remedy of terminating one’s performance is not proportional to the needs of the non-breaching party, and there is the ability to deduct nonpayment amount from what the non-breacher owes, may not be able to terminate performance.

(6) In sum, if there are other opportunities of remedy other than termination, must exhaust them first.

iv) Contrary example: The failure of a contractor’s performance to constitute substantial performance may justify the owner in refusing to make a progress payment. If the refusal to pay installments is justified on the owner’s part, the contractor is not justified in abandoning work by reason of that refusal. The contractor’s abandonment of work will itself be a wrongful repudiation (a material breach), even if the defects in performance did not. 

(1) The injured party is not required to bring the immediately available action for damages on total breach (expectation damages, less benefit conferred), he may treat the non-performance as a partial breach and require the contractor to resume performance. 

(2) If the contractor refuses to resume, the owner has an action for costs in covering

c) Difference from substantial performance
i) Substantial performance concerns the question “when can a party who has breached a contract nevertheless bring suit under the K?”

ii) Material breach concerns the question “when can a party who has NOT breached a contract 1) invoke the sanction of terminating the K for the other party’s breach, and 2) bring suit for damages for total breach?”

Anticipatory Breach, Prospective Inability to Perform, and Adequate Assurance

a) RS § 250 – When a Statement or an Act is a Repudiation
b) RS § 251 – When a Failure to Give Assurance May be Treated as a Repudiation
c) RS § 253 – Effect of Repudiation as a Breach and on Other Party’s Duties (Anticipatory Breach)
d) RS § 256 – Nullification of Repudiation or Basis for Repudiation
2) Anticipatory Breach
a) Definition: a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the K arrives.

i) This excuses the injured party’s obligation to perform, it is a failure of an implied condition

ii) Manifestation may be made by words or conduct, but must be unequivocal

(1) 250(a) – a statement that “I am repudiating”

(2) 250(b) – a voluntary affirmative act showing inability to perform or desire not to

(3) 251 – failure to give assurance of performance after reasonable request for such

iii) Demanding modification: If a party to the K demands of the other party a performance to which he has no right under the K to do, and states definitely that, unless his demand is complied with, he will not render his promised performance, an anticipatory breach has been committed.

(1) A mere request for change in the terms or request for cancellation of the K is not itself enough, nor are expressions of doubt as to willingness or ability to perform

(2) However, if there is reasonable grounds for a request for assurance of performance, a lack of providing that assurance can be a repudiation 

b) Options upon anticipatory repudiation:

i) Injured party may treat it as breach and immediately seek damages for breach of K, thereby terminating the K and reasonably attempting to mitigate damages, OR

ii) Injured party can treat it as an empty threat, wait until the time for performance arrives and exercise remedy for damages for actual breach if it does in fact occur

(1) BUT, in the latter case, if repudiation is retracted in time, then it is nullified and the injured party is left only with those remedies invocable at time of performance

(2) Retraction cannot occur where the injured party has relied upon repudiation or has indicated that the repudiation is accepted

(3) Time to wait is either that specific for performance, or any commercially reasonable time

(4) Note: If P chooses to do nothing it may affect damages down the line if his failure to mitigate is unreasonable.
c) Damages: To prove injury, D must demonstrate willingness and ability to perform after other party anticipatorily repudiates, although need not continue to actually perform.

i) Duty to pay for damages upon total breach for repudiation is discharged if injured party would have been unable to perform his part.

d) Defenses: impracticability, changed circumstances, substantial performance, efficient breach (I am not going to make much money w/ this crop, I can plant another more efficiently)

3) UCC Approach:
a) Diffs from RS: Commercially reasonable time to wait 

i) so as to prevent taking advantage of increasing costs over time before covering

ii) if reasonably await performance, you can cover damages at time of performance, if it is unreasonable to wait, can only receive damages at time of repudiation (diff b/s K price and market price at time of repudiation)

b) be careful NOT to apply commercially reasonable too strictly

c) UCC 2-609  - Right to Adequate Assurance
i) When reasonable insecurity arises with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return

(1) Reasonable according to commercial standards

(2) Acceptance of improper delivery does not prejudice the aggrieved party’s right to demand assurance of future performance

(3) Must give assurance w/in reasonable time not exceeding 30 days, failure to do so is a repudiation

ii) Perhaps if insecure about his conduct, ask for assurance in writing. Court may later say that the conduct was repudiation in itself.
d) UCC 2-610 – Anticipatory Repudiation
i) Aggrieved party may:

(1) For a commercially reasonable time await performance by the repudiating party; OR

(2) Resort to any remedy for breach (2-703 or 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; AND

(3) In either case suspend his own performance or proceed in accordance w/ the provisions of this article on the seller’s right to identify goods to the K notwithstanding breach to salvage unfinished goods (2-704)

ii) Must do all in good faith

e) UCC 2-611 – Retraction of Anticipatory Repudiation
i) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final.

ii) Note: what is stopping the aggrieved party from saying he will await performance, and then suing immediately? Promissory Estoppel? Good Faith?
f) UCC 2-713 – buyer’s damages for non-delivery or repudiation
i) We measure damages from time injured party “learned of breach”, that is it is based on time of repudiation, not time of performance.

ii) Thus, the measure for damages is for a buyer upon anticipatory repudiation by the seller is the difference b/w the K price and the price of the goods on the date of repudiation, so long as it would be commercially reasonable for the buyer to cover on that date.
g) UCC 2-723 – Proof of market price
i) Deals with measure of damages in suit for anticipatory repudiation. Damages based on market price will be measured from time when the injured party learned of the repudiation.

THIRD-PARTY BENEFICIARIES
1) Classic rule - there must be privity of K in order to have action for damages on it, thus a party with no consideration cannot have a right on the K.

2) Lawrence v. Fox Rule – where one person makes a promise to another for the benefit of a third party, whether in trust or otherwise, that third party may maintain an action upon it

a) i.e. A loans B money to which B intends to use it to pay his debt to C. If A breaches, C can sue. There is no privity b/w A and C, but there was an implied intended beneficiary (C) in the K b/w A and B (with consideration) and therefore C may sue on the K. 

i) This is a rule of equity; depends upon the circumstances of the case

ii) Note: always look for the consideration between A and B. If consideration can be conceived (for instance A agrees to sign Bs contract for the intended benefit for C then there is no want of privity. If A and B intend or understand the benefit of C and there is consideration for it, C has a right on the K.

3) Policy Reasons: K Law wants to enforce the intent of the parties

a) When 3rd party beneficiary is a donee beneficiary but the gift has not been made and the donor changes his mind later, the beneficiary has no right to enforce the gift b/c it is an illusory promise without consideration to any party. 

b) Must be contemplated or intended beneficiary in a K with consideration
c) Examples:
i) Donee beneficiary – A contracts with B for Bs promise to make a gift to beneficiary C

ii) Creditor beneficiary – A contracts with B in exchange for his promise to pay off debt A owes to beneficiary C

iii) Suits: Third Party Beneficiary (C) sues Promisor (B) on a K with a Promisee (A)

4) Modern Restatement Approach:
a) Only refers to intended or incidental beneficiaries, not donee or creditor beneficiaries

b) RS § 302 – Intended and Incidental Beneficiaries
i) Unless otherwise agreed b/w the promisor and promisee, a beneficiary of a promise is an intended beneficiary if:

(1) recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties AND either:

(a) The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; OR
(b) The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance
ii) Cannot be an incidental beneficiary – one who is not an intended beneficiary

(1) Intended beneficiary is one who can be seen to reasonably rely on the performance

(2) There may be policy considerations in determining who is intended, so long as they do not conflict with the intended obligation of the contracting parties.

(3) Note: intent is huge - look at language of K and then circumstances surrounding. Writing must effectuate the parties intent that the beneficiary should be able to come in and sue the promisor for his right on the K.

c) RS § 304 – Creation of Duty to Beneficiary - if an intended beneficiary is contemplated in the K, either expressly or impliedly, then a duty to perform the promise is created in the promisor and the beneficiary may enforce such.

d) RS § 315 – Effect of a Promise of Incidental Benefit - An incidental beneficiary acquires by virtue of the promise no right against the promisor or promisee
e) UCC § 2-318 – Third Party Beneficiaries of Warranties Express or Implied
i) This is based on products liability policy, does not allow seller or manufacturer to exclude or limit his liability on K to third party beneficiary who can be reasonably expected to use or consume the goods. The warranty extends to third parties.

ii) States are to select one of 3 alternatives (p.61) 

iii) TEXAS did not adopt any – they fall back on the common law of RS
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