Contracts 1 Outline - Professor Zamora

1) We will boil down to 4 types of questions:

a. Is there a contract? K = contract

b. What does the contract consist of? (language)
c. Is there a breach? (Excuse – for a parties non performance?)

d. If a breach, is there a remedy.

2) Also, determine what law governs the K

a. UCC – sale of goods

b. CISG – international  and both parties adhere to Convention

c. Common law

Consideration
· The law enforces promises that have been bargained for and have consideration.

· Exceptions to promises without consideration:

· gifts that have been executed
· Reliance – doctrine of promissory estoppel
· Those governed by Statutes
· Consideration:

· Manifestation of mutual consent

· Bargain must include a benefit or detriment on both sides
· Detriment -  limits the scope of opportunity in some way
Restatement Second § 1 – Contracts Defined - A promise or set of promises for the breach of which the law gives remedy or the performance of which the law recognizes as a duty
Restatement Second § 17 – Requirement of a Bargain - Formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration

Restatement Second § 71(1) – to constitute consideration, a performance or a return promise must be bargained for. - the bargain theory of consideration
Simple Donative Promises
Donative Promise, or a promise to make a gift is not enforceable
1. Lack of consideration

a. Voluntary, lacks mutual consent – no benefit or detriment on both sides
b. was not bargained for

c. moral obligations or altruistic pleasures (love and affection) are not sufficient
d. Promissory Note: a promise to pay a certain amount at a certain time

i. Unenforceable – voluntary and executory
e. Existence of Conditions – even where the promisor requires certain conditions for the promise it is generally not enforced, unless the conditions are beneficial to the promisor and create a detriment to the promisee.
2. No proof issue: It is very hard to prove gift promises

a. often his word against mine

b. also, things change – people fall out of favor and the promisor may choose to revoke the promise

i. gift is generated out of good will, thus good will must be maintained – may not be? - if goodwill promise becomes a burden to the promisor, he is not bound to keep promise
3. Exceptions: 

a. Executed promise or gift is enforceable, cannot rescind after given
i. if it is completed, it has been done and the gift is yours

ii. placing “value received” on form is not sufficient for execution

b. Goodwill is a matter of intent and creates bargain
i. if you give a gift out of goodwill, such that that is what you want from the bargain, it is enforceable

ii. A reasonable person could see the intent to give on goodwill
c. Reliance: Often promises are relied upon, which can create consideration and enforceability

Element of Form

Instruments must have legal obligation so as to be sufficient consideration.

· Moral obligations are not enough - do not constitute consideration or prove that there is a legal obligation to keep a promise
· Nominal Consideration is not enough, usually – b/c no real bargain or detriment, just “mumbo jumbo” to enforce a gratuitous promise
· Exception: nominal (token) consideration is generally upheld in option contracts  
· Payment must be made – courts generally declare no consideration where nominal consideration was not paid
· Adequacy irrelevant – where consideration was large enough, the fact that it was inadequate is irrelevant
· give someone a crappy car in a bargain, still bargained for
· There was a bargain, just b/c it was a bad deal does not make it void
· Promisee must be aware that there was a promise, he cannot recover if unaware
· Past consideration no good: promise made for a detriment previously suffered lacks the bargain element, thus no consideration – but can be enforced if a detriment was suffered
Restatement Second § 71 and 79 comment on nominal consideration: in order for a bargain to be a substantive transaction, an exchange must occur in which each party views what he gives up as the price for what he gets.  
· The transaction involves nominal consideration when it has the form of a bargain but not the substance, b/c it is clear that the promisor did not view what he got as the price of his promise.
· For most courts to enforce nominal consideration, it must be paid
· Apparently this is more consistent with the form of a bargain
Snell v. Nell

The court concludes that the promise was simply one to make a gift. The past services of his wife and the love and affection he bore her, are objectionable as legal considerations:

1) they are past consideration, and 

2) the fact that he loved his wife and that she had been industrious constituted no consideration for his promise to pay (moral)

Seals: historically used to validate a contract
1. Technology took seal out of working form, no longer validates a promise
a. MUST HAVE CONSIDERATION

The Element of Reliance

Reliance is treated as consideration in itself or as a substitute for consideration, thus making the promise enforceable.

· damage incurred from a failure of a promisor to keep a promise acts as consideration
Restatement Second § 90: Promise Reasonably Inducing Action or Forbearance
· Promissory Estoppel – A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promise and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
· reasonable reliance causes a detriment
· If you weaken the detriment, you weaken the enforcement

· If you weaken the reasonable expectation, you weaken the enforcement

· Estoppel in pais – if A has made a statement of fact to B and B has foreseeably relied upon the statement, A is prevented (estopped) from denying the truth of the statement. 

Possible Applications:

· Promise to make a gift – promisee relies on gift to his detriment
· Charitable subscriptions – written promise to make a contribution is generally upheld, if it is oral then the charity must show a detriment
· Offers by sub-contractors – where subcontractor makes a bid to a general contractor, and the latter uses the bid in computing his own master bid on the job, then he is relying and the bid is enforceable.
· Promise of Job – an employer’s promise of an at-will job which is revoked prior to start of job can cause an employee to rely to his detriment
· Engaged in a K or activity – that is dependent upon the promised money and there is no way to avoid or live on less without suffering damage – it would do injustice
· Example: the promise that defendant gave to plaintiff to pay her $200 per month until her death is an enforceable contract in that plaintiff relied upon such promise to live after retirement. 
Recovering Damages on Reliance: Expectancy v. Opportunity

When can we recover in reliance?
· Rules are intended to be compensatory, not punishment – typically only actual loss
· Difficult to recover for expected profits.

· However, when one relies on a  promise and then forgoes the opportunity to make profits elsewhere, can recover expected profits provided that it would do justice
· investment of time and funds in reliance of a promise can result in the anticipation of a return of profits
· Expectation of the future can not be compensated for, but the losses of opportunity that may have been given up can be compensated for

· General rule is that you don’t get compensation for expectation losses under doctrine of reliance – limited to reliance damages that prevent injustice
Example: Damages (forgone wages and moving expenses) were recovered when the employer broke a promise of employment, even if the employment was terminable at-will.  
· Forgone wages are opportunity costs and moving expenses are out-of-pocket costs that were lost in reliance of future employment. 
· loss of forgone wages, not loss of “expectancy wages,” which can be compensated for under promissory estoppel 

Reliance Injury: Occurs when a company or individual knows of the devalue that would occur should they withdraw their promise. 

· This challenges an at-will relationship.

· If you give up opportunity due to promise (job offer), can recover for that loss of opportunity (get job elsewhere) if the promise is broken.

The Bargain Principle

It means giving up something which immediately prior thereto the promise was privileged to retain, or doing or refraining from doing something, which he was then privileged not to do, or not to refrain from doing.

Restatement Second § 71 – Requirements of Exchange; Types of Exchange; Consideration

1) to constitute consideration, a performance or a return promise must be bargained for
2) a performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise
3) The performance may consist of:
· an act other than a promise
· a forbearance
· the creation, modification, or destruction of a legal relation
4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
Restatement Second § 72 – Exchange of Promise for Performance
Restatement Second § 79 – Adequacy of Consideration; Mutuality of Obligation
· If the requirement of consideration is met, there is no additional requirement of

· A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or

· Equivalence in the values exchanged; or

· Mutuality of obligation

· Mere inadequacy of consideration will not void a contract.

· Just b/c it is a horrible bargain to repay 2K for only 25.00, does not make K voidable.

Duress

· contract made under duress must be voidable

·  Down on her luck and desperate for money, Batskis took advantage of her dire circumstances and blackmailed her into taking the $25 for signing a promise to repay 2K.  

· Contract was thus made in duress by threat and should be voidable. 

· Lack of Mutual Assent: satisfies consideration, but mutual assent is missing when under duress
· She did not mutually assent to the bargain b/c of her dire straits

· One of the parties is not doing a voluntary act, no mutual assent.

· You could argue “not on fair terms”

· Use of power for illegitimate ends

· What is an improper threat? p.257 Restatement Second § 175, 176

Restatement Second § 175 – When duress by Threat makes K voidable
· if the manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim
· cannot be induced by one not a party to the transaction
· unless the other party in good faith and without reason to know of the duress either gives value or relies materially on the transaction
Restatment Second § 176 – When a threat is improper
· Threat is improper if
· Crime or tort is threatened or the threat itself is a crime or tort
· Criminal prosecution is threatened
· The threat is to use civil process and the threat is made in bad faith
· Breach of duty of good faith and fair dealing
· Threat is improper if the exchange is not on fair terms
· Act would harm the recipient and would not significantly benefit the party making threat
· Effectiveness of the threat significantly increased by prior unfair dealings
· Use of power for illegitimate ends
· The promisor must do something improper that puts the promisee in the condition he finds himself
The Desperate Traveler
· A fair amount of compensation for performance is enforceable

· cannot unreasonably take advantage of other party’s distress

Price Gouging – New York Gen. Bus. Law § 396-r

· During periods of abnormal disruption of the market

· Charging grossly excessive prices for essential consumer goods and services

· Unconscionably excessive price as compared to usual course of business immediately prior to disruption of market
· Considered situations of distress

Unconscionability

UCC § 2-302 – court may refuse to enforce a K that it finds to be unconscionable at the time it was made.

· Parties shall be given the opportunity to present evidence to its commercial setting, purpose and effect

Unconscionability – an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party (one sided).

· Often includes unfair bargaining power, and hence little real choice
· The test is whether the terms are “so extreme as to appear unconscionable according to the mores of business practices of the time and place.”
· Major price-cost disparity is unconcs. (but be careful b/c lots of freedom to set price)

· Defined by courts, not drafters of RS

· Questionably applied to police bargains, no formula-like statute with elements to break down

· Language: conducting sale in Spanish, while writing contract in English

· But, in defense, there were no unfair terms or surprises

· § 429.1 - Federal Trade Commission Regulations – Door to Door Salesman (p.497) (stating that the language issue is an unfair and deceptive act)

· § 5.108(e) of the Uniform Consumer Credit Code (p.508)
Two Types: Maxwell v. Fidelity Financial Services, Inc.- only one of the divisions (procedural or substantive) is needed to hold the contract unenforceable.  

Procedural unconscionability: concerned with “unfair surprise,” fine print clauses. Mistakes or ignorance of important facts or other things that mean bargaining did not proceed as it should.

· contract made more harsh by the security terms may also constitute procedural uncons. 

Substantive unconscionability: 

· is an unjust or one-sided contract, 

· contains overly harsh terms that oppress or unfairly surprise an innocent party, 

· an overall imbalance in the obligations and rights imposed by the bargain, 

· and significant cost-price disparity. (Grossly excessive price)
Novation: the substitution by mutual agreement of… a new debt or obligation for an existing one which is thereby extinguished.  

· It requires a previously enforceable debt, 

· the agreement of all parties to a new contract, 

· the extinguishment of the old debt, and 

· the validity of the new one.

Uniform Commercial Code
Article 2 Applies to:
· sale of goods between anyone who buys or sells movable goods
· Does not repeal or impair any statutes regulating sales of goods or anything in RS

· Sale = consists of passing of a title in the transfer of money or goods

· Goods = all things that are movable at the time of identification to the contract
· Includes: unborn young of animals and growing crops and other identified things attached to property

· Merchant = one who deals in the selling of the goods regularly
· Contracts for the sale of goods > $500 must be in writing.
Hybrid Cases: ones that include sale of goods and services

· purchase of an AC that is 9K (5 for the AC, 3 for labor, and 1 for equipment)
· Predominant factor test (Bone Break Test) – the purpose, or predominant reason, of the purchase was for the good (AC), with the service of labor incidentally involved, or visa versa.

· It is not as simplistic as percentage of money for labor vs good

· must determine whether the “predominant purpose” of the whole transaction was a sale of goods, in which case Article 2 of UCC applies

Does not apply to:
· rental or leasing of goods
· sale of realty or security interests

· insurance contracts (formation, performance and enforcement of)

· suretyship transactions (except where it is a party to the negotiable instrument)

· does not govern bankruptcy

UCC § 1-103 – intended to simplify, unless there is a conflict b/w one of these rules and an earlier statute and a court created rule, those rules apply.
The Problem of Mutuality
Mutuality in General

When one party of the contract is not bound there is no mutuality, and thus the contract has no consideration.

Enforceable on Mutuality - agreement to sell on the one side, and an agreement to purchase on the other
Void for want of mutuality - where there is an obligation to sell, but no obligation to purchase, or visa versa, there is no mutuality.

· if the quantity to be delivered is conditioned entirely on the will, wish, or want of the buyer.

· Ex) An agreement to purchase all that the manufacturer desires to sell at a specified price - void.
Condition Precedent
A valid contract may be conditioned upon the happening of an event, even though the event may depend upon the will of the party, who afterwards seeks to avoid its obligation.

· not void for want of consideration or mutuality of obligation

· contract was formed even before Scott purchased the vessel, although each party’s obligation to perform its duties under the contract was subject to the condition that the purchase was made. Scott v. Moragues Lumber Co.
2 types of conditions: explicit provision in a contract 

1. Condition precedent - a party is not under duty to perform unless and until some state of events occurs or fails to occur 
2. Condition antecedent – performance of the duty creates a condition that must be followed  
a. Both contain mutuality of obligation, the test of performance of promises.

Condition Issues 

· A condition that allows one party to cancel at any time is not enforceable for want of mutuality

· Inadequacy of consideration (only 10 days notice or something) cannot void a contract
· This is just a bad bargain, still mutual agreement

· In the Time case, a detriment was bargained for, but what satisfied consideration is that Time received a benefit when Joshua opened the envelope.

· Thus it was based on a benefit

· Holds that the contract was enforceable, on the condition he opened
· Although dismissed b/c it was a trifle

Bilateral v. Unilateral Contracts

Bilateral contract – an exchange of promises, both have limited the scope of his freedom of choice, both have a detriment or reliance

· A promise for a promise is enforceable

Unilateral contract – exchange of a promise for an act, only one side is bound at time of promise, other side not bound until performance

· Completed when the person who promised acts
A verbal agreement can be a promise if:

· Not a sale of goods

· Done within a year

· Not a sale of land

· Thus, does not have to be written as in Statute of Frauds

Illusory Promise 
Def: An executory promise that lacks mutuality
Restatement Second § 77 – Illusory and Alternative Promises
· Applicable to only certain bilateral contracts:
· Executory – have not happened yet; Promise not yet executed

· An executory promise that lacks mutuality is an illusory promise 

· You are under the illusion that the person has made a promise, but in reality the other party is not bound in any way, thus the promise lacks mutuality.

· A promise must shrink the boundaries of the realm of choice to be enforceable.
Types of Illusory Promises:
· Right to terminate – if K allows one or both parties to terminate the agreement at his option
· Grouse v. Group Health Plan, Inc. – Employment K as illusory?
· An employment contract which is terminable at-will can give rise to an action for damages if anticipatorily repudiated.
· Contract not enforceable b/c it was at will

· Either employer or employee could cancel at any time

· But, employee could not take advantage of other opportunities, so he was entitled to recover under promissory estoppel - He relied upon the job

· He recovered for wages he lost in giving up his other job and in declining the other offers for employment elsewhere - Opportunity costs
· At-will Ks have been whittled away by the courts, just as has been the illusory promise

· It seems that the at-will rule is an interpretive rule, and it fails to correspond with reasonable expectations, it is based on judicial notions of sound policy, whether correct or not.
· Once side can terminate – if one side can terminate by simply giving notice at any time, this obligation is generally not seen as consideration. 
· Exception: modern trend holds the obligation to give notice (even if implied) can be a duty (detriment) that is sufficient for consideration.
· Laclede Gas Co. v. Amoco Oil Co. - A cancellation clause will invalidate a contract only if its exercise is unrestricted.
· Just b/c only one side has the right to cancel does not make the K unenforceable
· Courts do not favor arbitrary cancellation clauses, so they use even the slightest restriction on the exercise of the right of cancellation to create a legal detriment that will satisfy consideration. 
· includes cancellation by cause, by written notice, or after a definite period of time, or upon the occurrence of some extrinsic event, etc.
· UCC § 2-306 (1) – when there is an output or requirements contract there is an implied obligation to try to have outputs and requirements in good faith (sell all you can produce or purchase all you need)
· Laclede did not commit themselves to buy a certain amount, but the court says that the agreement implies they were bound
· Still have to show at least the possibility of a detriment or benefit.

· Both sides shrank their realm of choice, there was mutuality
· Legal realism = judges and scholars will look behind the formal doctrine, the appearances, to see what is really going on, what is the effect on society.
· Output Contracts and Exclusive dealings - generally valid b/c they impose obligations on the seller and buyer to use best efforts to sell and promote the goods. 
· A promise may be lacking, and yet the whole writing may be “instinct with an obligation” imperfectly expressed.
· Court and legislature may step in and alter the terms of a contract in certain situations – as justice so requires
· Wood v. Lucy, Lady Duff-Gordon - Courts will recognize that there are implied obligations within contracts without actual written statement of them.
· He implied that he would use his reasonable best efforts to promote and sell her goods. He couldn’t just take off and not promote, thus he was bound
· This is proven in that she accepted his offer, she would not have if she did not expect him to perform 
· But, this was not a sale of goods, it was the sale of a label, a trademark
· Would the UCC apply? § 2-306 (2) allows a way around the failure of sale of goods, to include agreement for output
UCC § 2-306 – Output, Requirements and Exclusive Dealings

· “… a contract for output or requirement is not too indefinite since it is held to mean the actual good faith output or requirements of the particular party.”
· In exclusory dealings there is an obligation of the seller to use best efforts to supply and an obligation of the buyer to use best efforts to promote the goods.

Legal Duty; Modification and Waiver of contractual duties
Legal-duty rule: excludes promises to do an act that the promisor was already obliged to do.  Has been substantially eroded under modern contract law
· Fails detriment test of consideration

· It does not limit the scope any further than has already been done by the legal duty or contractual obligation

· No detriment to do what already bound to do, whether by law or K
· public policy issues 
· tipping an officer to do stuff he already does is unfair

· compensating officers for what they always due would give the rich an advantage

· Legal Duty Test - For the promise to be enforceable it must be outside of the initial duty.

· Frame the original duty, what does it consist of ?
· Can be either a legal duty or a contractual duty

· Is the promise a bargain that goes outside this initial duty frame? Has the initial duty changed in any way? Was it for a service, and now for a specific good?
Restatement Second § 73 - Performance of Legal Duty
· Not consideration unless the duty is doubtful or of honest dispute

· A similar performance is consideration if it differs from what was required by the duty in a way which is materially different or in addition to it

· for legal duty to be an obstacle of enforcement, you must be able to frame the duty

Denney v. Reppert  - deputy sheriff was able to claim reward for capture of bank robber b/c he was an officer in a different county, thus out of his jurisdiction and his obligation to make an arrest.
Gray v. Martino - Where a public officer’s services are presumed to be rendered in pursuance of his public duty, he is not entitled to receive a special quid pro quo (reward).
· Police officers are forbidden from receiving further remuneration or rewards for services performed in the discharge of official duty

· Only allowed that prescribed and allowed by law.

Modification of a Legal Duty
Restatement Second § 89(a) – Modification of Executory Contract

Foakes v. Beer - Payment of a lesser sum cannot be considered a satisfaction of a greater sum. 
· Performance of a pre-existing duty (debt or whatever) is not sufficient for consideration.

· Where a debt is due, part payment is no reason for giving up the residue

· Cannot overlook the duty to pay the debt, which cannot serve as consideration for a new contract to pay that same duty off. 
· There was no new consideration, and thus Foakes owes the interest as he did before, it is his obligation to pay in full, agreement to pay less is unenforceable.
· BUT, do parties not have the freedom to contract and renegotiate?
Erosion of Legal Duty Rule
· We start to see a chipping away of the enforcement of legal duty, in that voluntary agreements can overcome the lack of consideration.
· Some courts question why such an agreement is not valid.

· who is to say that acceptance of part of a sum is not to the parties benefit. 

· The agreement is not to take less than the debt, but to give time for payment of the whole without interest.  It makes good sense.

· prompt payment in part may be more beneficial than late payment of the whole
· Restatement Second § 73 comment d: - Contractual duty to a third person
· The tendency of the law has been to hold that performance of duty to be consideration if the duty is not owed to the promisor, but to a third party

Contract/Legal Duty Modifications under DURESS 
Austin Instruments, Inc. v. Loral Corp. – difficult to determine when pressure has been improperly applied
· RULE - A threat to breach an agreement, unless that agreement is modified, does not constitute the basis for a recovery of actionable duress.  
· coercive effect of the threat must be evidenced by some probable consequences of it to a person or property for which the remedy afforded by the courts is inadequate
· threat of non-delivery or preventing the possession of needful goods is not enough alone
· self-imposed, undisclosed, and subjective fears do not constitute an act of duress

· Threat by Duress must include:

· threat made outside the scope of good faith

· severe impairment of bargaining power

· preclusion of exercising free will and judgment
· proof of damaging consequences if the party were to not agree to the modification/K
· TENSION: The legal duty rule is based on a static view on contract, while a regime under which modifications are enforceable is based upon a dynamic view

· Static contractions – fully completed upon moment of formation

· Dynamic contractions – there is an ongoing stream of reciprocity that requires enforcement of modifications as circumstances unfold

· more efficient b/c it allows parties to deal with problems as they arise, ex post, versus in anticipation, ex ante
· If the modification is mutually agreed upon, law cannot intervene

Restatement Second § 175 – When Duress by Threat Makes a Contract Voidable

· voidable when induced by an improper threat and leaves the victim no reasonable alternative
· not voidable if the other party was in good faith and w/out reason to know of duress gives value or relies on the transaction
Restatement Second § 176 – When a Threat is Improper
· Use of power for illegitimate ends, crime or tort, not on fair terms

· Must appear that the threatened party could not obtain goods from another source of supply, and
· The ordinary remedy of an action for breach of contract would not be adequate
Modification of Mutuality
· Contract Practice and Modifications - the good faith doctrine and voluntary agreement flexibility is allowed b/c it is practical in everyday business operations

· Factors to consider for relevancy of modifications:
· Long and satisfactory relations between parties
· Reasonable under trade practices
· Modifications allowed: The preexisting duty rule does not prevent parties from modifying contracts when unexpected or unanticipated difficulties arise during the course of the performance of a contract, as long as the parties agree voluntarily (Angel v. Murray)
· consideration not needed for modification where mutual agreement

· there still may be a detriment on both sides

· Under UCC, no need for consideration to modify, merely need mutual agreement – must be in good faith under 1-304
UCC § 2-209 – Modification, Rescission and Waiver

· Modification needs no consideration to be binding

· A signed agreement which excludes modification of rescission except by a signed writing cannot be otherwise modified or rescinded

· If initial agreement within statute of frauds, modification must be as well

· An attempt at modification or rescission can operate as a waiver

· A person who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance is required

· Unless the retraction would be unjust

· Modification or waiver must be made in good faith and not under duress or coercion.

UCC § 2-209(1) – an agreement modifying a contract for the sale of goods needs no consideration to be binding. A modification under this section must meet the test of good faith, a modification obtained by extortion without a legitimate commercial reason is unenforceable.
Restatement Second § 89(a) – prohibits modifications obtained by coercion, duress, or extortion and also fulfills society’s expectation that agreements entered into voluntarily will be enforced by the courts.  So the parties must voluntarily agree and:

1) Modification of original K must be made before the K is fully performed on either side

2) underlying circumstances which prompt modification must be unanticipated by the parties
3) The modification must be fair and equitable
4) There must be some quid pro quo on each side, a change of scope (like consideration)
CISG Art. 29 – UN Convention on the International Sale of Goods – p.380
· provision that a contract may be modified or terminated by the mere agreement of the parties
· Art 29. covers the modification so long as countries of parties are under acceptance of CISG

HYPO: Bob has ranch and gives Julio a bull to raise and eventually take to fair.  If they win best in show, Julio gets 10K.  Julio does not win, Bob promises verbally to give the money anyway when they get back to San Antonio.  

· This is a condition precedent, and it is not enforceable, but it can be waived
· Julio gets the money under the condition that he gets 1st place – no obligation
· The promise was to raise the bull, not to win

· Condition is not enforceable – Bob does not have to pay, there was no initial obligation

Waivers
The voluntary abandonment or intentional relinquishment by a party of some right or advantage 
· Theory of express waiver carries with it the doctrine of estoppel in pais, such that a party may be precluded by his acts and conduct from asserting a right to the detriment of another party who has acted upon it. (Clark v. West) 
Restatement Second Contracts § 89
Modification requires consideration (unless a voluntary agreement by both parties), waiver does not rest upon consideration or agreement.

· If waiver has been executed, it cannot be expunged or expelled
· Waiver, under the UCC does not require reliance

· If the waiver is executory, it can be withdrawn, provided the party is notified

UCC § 2-209 Modification, Rescission and Waiver p.43
· modification cannot be retracted

· waiver can be retracted and reinstated, so long as sufficient notice of either and in good faith
· UCC § 2-209 is very confusing, often allowing for overlap b/w modification and waiver

· waiver needs no consideration - furnishes an escape route from the legal-duty rule
· To make things less confusing: 
· Confine the term “waiver” to the relinquishment of:

· A right to insist on the fulfillment of a condition 
· An existing right to sue for a past minor breach

· An existing right to terminate a contact for material breach or for past nonfulfillment of a minor condition

Waiver’s of Condition v. Promise
· A condition precedent must take place or occur before the duty of the contract to arises
· Life insurance – you must dies before the Insurance has the duty to pay your heirs

· Condition subsequent, occurs after the duty was performed

· In Clark v. West, there was a condition (abstinence from drinking) but he did not meet it

· He won b/c the condition was waived (promise was not waived)
· Clark did not promise not to drink, he promised only to write the books
· Waiver of a condition does not need consideration – must be in good faith
· Sometimes, a term in a contract can be both a condition and a promise (part of the consideration), in which case the promise/condition must be analyzed as a modification

HYPO:  Sign a contract to sell S your 1947 Woody for 19K on condition that she bring you cash by 6pm on Fri.  She calls, can’t pay until Mon. You agree.  At noon, Fred comes buy and says she will pay 25K for the car.  You call S and say someone else came along. 
· This is a condition precedent – the time and day to pay
· waivers are modifications that waive a condition

· But, modifications must be in writing

· If it is not in writing, it can operate as a waiver

· If you have a condition in a contract that has been waived orally, it can serve to effectively waive the condition, UCC §2-209 states this.

· But the waiver must be in good faith and not unjust
· Thus, just b/c the condition is waived, does not mean it is binding, you can notify the party in good faith and restate the condition.

Accord and Satisfaction

Agreement to discharge an existing disputed claim in exchange for part payment

· requires either actual or implied assent - mutual acceptance
· constitutes a defense to an action to enforce the claim 
· best used in cases of disputed claims
· Payment in full settlement of less than the amount claimed operates as an accord and satisfaction if the offset is in good faith and there is a valid dispute.
· Three situations:
1) Acceptance of a disputed amount -  you give up your claim for the full amount desired
2) undisputed claim cannot be paid in less - Part payment furnishes no consideration for relinquishing the balance of the debt
· part payment of debt which is not disputed does not discharge the debt in full

3) undisputed, but offset by lesser payment - creates a new and single disputed claim

· Ps claim of offset was in good faith and rendered the entire claim disputed, thus satisfying accord and satisfaction and rendering consideration of payment in full when Honeywell deposited the check.  (Flambeau  v. Honeywell)
· Cashing a check that states “payment in full” on it creates accord (offer) and satisfaction (acceptance) – a mix of the legal duty rule with accord and satisfaction
· Resolution of an actual controversy is sufficient consideration of an accord and satisfaction
Legal effect of the “Executory Accord”
· Accord – If A and B have an agreement, and they then enter into an new agreement under which A agrees to accept some other performance as full satisfaction of the original obligation of B, such an agreement is an accord.

· Satisfaction - If the accord is performed and accepted, there is said to be satisfaction. 

· Consideration - both parties limit their scope by agreeing to do something they were not obliged to do in the first contract
· If there is consideration, the satisfaction of an accord discharges both the accord and the original contractual duty and this is enforceable as such
· Executory accord – has not yet been performed

· In traditional law, the executory accord is unenforceable b/c it is inconsistent with the bargain principle
· Substituted contract – to avoid the idea of accord, new agreements have been treated as substitute contracts, immediately discharges the old contract

· Can only bring action on the new one

· Unfortunately, its test is vague, a question of the party’s intent

· Courts are likely to find an accord is substituted contract if:

· Duty under original contract was disputed, unliquidated, had not matured, and involved a performance other than payment of money

UCC § 2-207 – Additional Terms in Acceptance or Confirmation p.41

· written confirmation within reasonable time of receipt
UCC § 3-311 – Accord and Satisfaction by Use of Instrument p.117

1) claim can be discharged if:

a. the check is tendered in good faith as full satisfaction of a claim

b. you prove a conspicuous statement to the effect that the instrument was tendered to the full satisfaction of the claim

c. the debt must be a liquidated amount subject to bona fide dispute
i. but, can return payment that was deposited within reasonable time (90dys)

2) does not apply if:

a. creditor is an organization

b. within reasonable time before check was tendered, the creditor sent a conspicuous statement designating a person or office or place to send check

c. check was not sent to the above person, office, or address

3) also, the claim is not discharged if the creditor tenders a repayment of the amount within 90 days

4) neither exception applies if the creditor actually knew that the debtor’s check was tendered in full satisfaction of creditor’s claim

UCC § 3-103(4) – Definition of Good Faith p.114

· means honesty in fact and the observance of reasonable commercial standards of fair dealing.

UCC § 3-104 – Negotiable Instrument p. 114

· an unconditional promise or order to pay a fixed amount of money, with or without interest or other charges described in the promise or order.

· Payable to bearer

· Payable on demand or at a definite time

· Promise or order other than a check is not an instrument if it contains some conspicuous statement about non-negotiability

Past Consideration

Generally, past consideration is not sufficient to render a K enforceable b/c of bargain problems

· Bargain Problems: for past consideration, it had already occurred, no way to bargain for it

· Past detriment was not bargained for by the promisor, no consideration 

· Exceptions: where previous moral obligation is founded upon antecedent consideration

· promise to reinstate a prior legal financial obligation, such as:

· cases involving infancy, barred by SOL, bankruptcy
Exceptions to past consideration
Promises to pay past debts
· RULE: To form a basis for an effective promise there must have been some preexisting obligation (Mills v. Wyman)
· where at some time or other a good or valuable consideration has existed, moral obligation may serve as consideration:

· a promise to pay a debt barred by the statute of limitations 
· a promise by an adult to pay a debt incurred by a minor (under legal age)

· a promise to pay a debt that has been discharged in bankruptcy
· When the debtor recognizes his moral obligation by making a new promise to pay, he becomes liable.
· Restatement Second § 82 – Promise to Pay Indebtedness, Effect of Statute of Limitations
· Restatement Second § 83 – Promise to Pay Indebtedness Discharged in Bankruptcy
Promise to pay for benefits received
· A moral obligation (caring for, improving, or preserving property of the promisor) is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original legal duty
· Webb v. McGowin - The act of saving a party from death or grievous bodily harm is sufficient consideration to support a subsequently induced promise.
· D received a material benefit (life saved), plaintiff was crippled for life, this was part of the consideration
· Benefit to the promisor or injury to the promisee is a sufficient legal consideration
· This is emphasized when the compensation is not only for the benefit rendered, but also for the injuries suffered by promisee in rendering benefit
· A subsequent promise to pay is an affirmance of the services rendered, carrying with it the presumption that a previous request for the service was made.
Restatement Second Contracts § 86 – Promise for Benefit Received
· Binding to the extent necessary to prevent injustice
· Not binding if it is a gift or the promisor has not been unjustly enriched
· Not binding  to the extent its value is disproportionate to the benefit
The Limits of Contract
Contract in Marriage (Koch v. Koch)

Under Statute of Frauds, an oral agreement in contemplation of marriage is unenforceable. 
· The policy of law is to preserve the marriage and eliminate contentious elements that do violence to it.  Thus, the agreement b/w the parties may not be enforced.
· Marriage cannot be offered as consideration for a promise
· Prenuptial agreements in writing are binding, so long as marriage not offered as the consideration of the agreement
· Promise for a promise: bilateral K is enforceable - where two spouse agrees to work while other goes to school, then return the favor after graduation of the first
Religious document of marriage - There is nothing in law or public policy that prevents judicial recognition and enforcement of the secular terms of an agreement. (Avitzur v. Avitzur)
· A duly executed antenuptial agreement, by which the parties agree in advance of the marriage to the resolution of disputes that may arise after its termination, is valid and enforceable. 
· This is an arbitration by a nonjudicial forum, and it is valid.
Surrogacy Contracts: In the Matter of Baby M - Surrogacy contracts are illegal, invalid, and contrary to public policy – must consider child’s best interest
· THE ISSUE WAS ABOUT A MORAL PROMISE and Family Law
· a contract entered into for an illegal purpose or that violates public policy is unenforceable

· is it about duress or distress?
· no duress or threat was caused by another, but one cannot exploit the distress of another by exacting undue compensation for rescue
· Statutes that deal with moral norms such as this are difficult, b/c they limit autonomy
· Should the moral obligation to have concern and respect for the dignity and self-respect of others factor into the enforceability of bargains?
Market-Inalienability

· Market inalienability is something that is not to be sold, or not to be traded in market. (nonsalable). - Blood, babies, etc

· cannot be voluntarily transferred from one holder to another.

· It precludes sales, but not gifts, it creates something outside the marketplace but not outside the realm of social intercourse

· Organs cannot be sold, but they can be given or donated as a gift

· It is inhuman to sell things or monetize certain moral things

Intro to Contract Damages

Restatement Second § 344 – Purposes of Remedies

Restatement Remedies p. 292

1. expectation interest - the benefit of being put in as a good position as if the K had been performed

2. reliance interest – interest in being reimbursed for loss caused by reliance on the contract by being put in as a good a position as he would have been in had the contract not been made

· generally smaller than expectation interests b/c does not include injured party’s lost profits, only the loss based on reliance

i. looking at out of pocket costs to injured party

3. restitution interest – interest in having restored to him any benefit that he has conferred on the other party

· aimed at preventing unjust enrichment on breaching party’s side

· he must disgorge (or repay) any benefit he has received as a result of breach

Theory of Efficient Breach

So long as you benefit by the breach and you repay the expectation damages to the injured party, the breach is efficient.

· One might be tempted to breach b/c his profit from breach would be more than his profit if he carried out the contract.

· If the breach would also be cost effective to the other party, such that damages are limited to expectation profits, then a breach should be encouraged.
· Autonomy: Often damages are not chosen to be so high as to guarantee performance b/c some parties don’t want every contract enforced
· Fallacy? - Efficiency is grounded on the fact that the breach is suppose to lead to a better use of resources and deter bad conduct.

· Perhaps deterrence remedies such as specific performance, injunction, punitive damages, or restitution of gains acquired through breach are more likely to reduce the number of transactions.
Note on Punitive Damages in K law
Restatement Second § 355 – states that punitive damages are only available if the conduct constituting the breach is independently a tort.

· Some tortious acts seem very similar to breaches

· Breach of good faith is considered tortious

· Or breach of an employer for duty of good faith

· Some courts require that “willful and wanton” misconduct in order to get punitive damages

The Expectation Measure

Expectation damages - goal of courts in compensating is to put people into as good a position as they would have been had the contract been performed

· the goal of contracts is not to punish as it is in torts, but to compensate

Breach of Warranty

· Measure of damages for breach of warranty: 

1) diff b/w the value of the thing as promised and the value of the thing as delivered

2) plus incidental consequences fairly subject to contemplation by the parties when the contract was made
a. losses must be foreseeable, must have had them in mind at time of K

b. incidental consequences can be excess payment to be made whole (cover)
Hawkins v McGee 
The proof of verbally guaranteeing something can be sufficient of a warranty if there is evidence of other factors to support a contract. 
· Must be clear what the warranty consisted of:

· for a “perfect hand” OR only for the service of surgery - a question for a jury

RULE: The difference b/w the value of the machine (here a good hand) if it had corresponded with the warranty and its actual value, plus any incidental losses the parties should have known would result from the breach or failure to comply
· If a P relies upon a guarantee (warranty), damages to return to previous state are recoverable.
· Cover: If to obtain a promised result one is obliged to pay more than the agreed price, the excess payment may be recovered as well as the loss in not obtaining the result
· Even if result obtained, overpayment can be recovered
· Ie. Diff in value of a perfect hand from the value of his own hand after surgery
· Perfect hand = $10
· His hand after surgery = $1.50
· The diff is $8.50 in damages
· BUT, Prior to surgery the hand was only $6.
· Cannot charge jury on pain and suffering, part of consideration
· Suffering is incapable of division for allowance
· Suffering is a continuance of the suffering of treatment - Cannot discern b/w the two
· Pecuniary losses (wages and such) are not the same things and can be separated
Actual Losses

Restatement Second § 347 

· Generally measured by the Ps actual loss
· On occasion the Ds profits are used as the measure of damages when:

· those profits tend to define the Ps loss 
· they greatly exceed the Ps loss and there has been no tortuous conduct by D
· If Ds profits would result in a vastly greater amount than actual losses, it will not be enforceable, b/c this would be punitive 

· Punitive awards are not part of the law of contract damage (tort remedy)
· Copyright infringement is statutory and would allow for greater remedy (it is tortious)

Restatement Second § 356 – central objective in contract remedies is compensatory, not punitive.

· Agreement attempting to fix damages in amount vastly greater than what approximates actual loss would be unenforceable as imposing a penalty

Restatement Second § 355 – punitive damages not recoverable for breach of contract unless conduct constituting the breach is also a tort for which such damages are recoverable

Damages for Breach of a Contract to Perform Services

Goal is only compensatory, to put P in as good a position as if the contract had been performed – the benefit of the bargain
Breach by Person who has contracted to perform services

When contractor abandons the work apply a cost of completion measure 
· the cost of completing the contract by the use of a substitute contractor
· Cost of Completion Measure: where the defect is one that can be repaired or cured without undue expense, measure of damages is the reasonable cost of performance of the work by a substitute contractor
· Consider the reasonable cost of completing the contract and repairing the D’s defective performance, less such part of the contract price as has not been paid.
· if measure is within the contract price, less what had already been paid on the contract, no “compensable damages” have occurred

· Damages cannot be unconscionable and grossly oppressive or contrary to substantial justice
· cannot recover a greater amount in damages for the breach of an obligation than would have gained by performance of it

· may be other elements to consider such as delay in construction and loss in value
· If there is depreciation in value as a result of delay or nonperformance, you can recover that depreciation b/c you expected more. 

· ie) diff in the value as of the date of delivery of a house that was contracted for and the house as it was built  

Restatement Second § 348 – Alternatives to Loss in Value of Performance (p.294)

Exceptions: 
1. PEEVYHOUSE RULE: where the contract provision breached was merely incidental to the main purpose in view, and where the economic benefit which would result by full performance of the work is grossly disproportionate to the cost of performance, the damages are limited to diminution in value resulting from the non-performance (if there is a diminution in value).
· General economic benefit to society is considered

· Summary: If you promise to do something and don’t do it, and the other party does not really care about it, there is no need for the breacher to go to the effort to restore.

2. Diminution in Value rule: when the cost of performance greatly exceeds the diminution in value, or where the defect is one that cannot be remedied without an expenditure for reconstruction disproportionate to the end to be obtained.

Breach by a person who has contracted to have services performed

Builders’ Measures for Breach by Contractor:

· If it is a partial breach the builder can get judgment for the installment due, with interest; and 

· if it is a total breach, builder can get judgment, with interest – measured by:

· the actual expenditure to date, 

· less the value of materials on hand or installments already paid by D or any costs saved by breach, 
· plus the profit that he can prove with reasonably certainty would have been realized from full performance

· a builder has a right to his profit and expenditure b/c payment in full would have reimbursed those expenditures in full and given him his profit in addition

· overhead is fixed and should not be considered as part of the seller/builder costs b/c they are not affected by the performance of the particular contract - no need to deduct when computing lost profits.

· However, when not fixed, such that the loss affects to reduce the profitability of other transactions, overhead is within the contemplation of lost profits 

Damages for Breach of Contract for the Sale of Goods

Governed by the UCC (p. 97 – beginning with § 2-702)
· Two categories: specific relief and damages
· Damages divided into categories

· When seller fails to deliver or buyer properly rejects/revokes acceptance of the goods

· When buyer has accepted the goods and cannot or does not want to rightfully revoke acceptance, but goods are defective

BUYER’S REMEDIES

UCC § 2-712 – “Cover”; Buyer’s Procurement of Substitute Goods
Where a buyer covers by making in good faith and without unreasonable delay any reasonable purchase of goods in substitution for those due from the seller, that buyer may recover from the seller as damages the diff. b/w the cost of cover and the contract price. (Kim Harvesting Co. v Fresh Network)

· NOTE on cover: failure of the buyer to utilize the remedy of cover when such is reasonably available will preclude recovery of consequential damages, such as loss of profits. However, can seek other remedy – damages for nondelivery under 2-713.

UCC § 2-713 – Buyer’s Damages for Non-Delivery or Repudiation

Provides remedy which is completely alternative to cover under the preceding section and applies only when and to the extent that the buyer has not covered.

· Covering buyer may not use 2-713

· If the facts at trial show cover, 2-712 applies

· If the facts at trial show no cover, 2-713 applies

· Courts have considered 3 factors in deciding to forego the market/contract difference of 2-713 and instead limiting buyer’s damages to actual loss

· If seller knew that buyer had a resale contract 
· If buyer has not been able to show that it will be liable in damages to the buyer on its forward contract

· If there has been no finding of bad faith on part of seller

· if he is unable to cover or chooses not to:

· the measure of damages is the diff b/w the market price and the contract price

· Double dip: this may allow the buyer to obtain a higher sum b/c he may have saved money by the breach, or the lost profits of resale may be greater than the contract-market diff, resulting in a net loss.

· can allow for a gain and a loss

· thus, 2-713 is a statutory liquidated damage clause, a breach inhibitor which does not have to be close to the Ps actual loss

· Summer’s interpretation: the goal of 2-713 is not to meet actual loss, but to deter breach of contract for fear that market price will burn you.

· seems to go against 2-712 and goal of compensation

· under this alternative (no cover obtained) he may also recover incidental and consequential damages (2-711, 2-715)
· Buyer’s expectation interest is tied to the market price, b/c his goods change in value, that is what he has (or would have had)

UCC § 2-714 – Buyer’s Damages for Breach in Regard to Accepted Goods

Dichotomy b/w 2-711 (buyer rejected goods) and 2-714 (buyer accepted goods but they were in breach of contract)

(1) – damages for non-conformity can be measured in a reasonable manner

(2) – measure for damages for breach of warranty is the diff b/w the value of goods as received and the value of goods as warranted to the buyer.

(3) – incidental/consequential damages are allowed (ie. Lost profits due to breach)

UCC § 2-718 – Liquidation or Limitation of Damages; Deposits
A repudiating buyer has a right to restitution subject to the offset of the seller’s right to recover damages.

1)  Buyer, despite his breach, may have restitution of the amount by which his payment exceeds

a) reasonable liquidated damages stipulated by the contract, or

b) absent such stipulation, 20% of the value of the buyer’s total performance or $500, whichever is smaller, but

c) the right to restitution is subject to offset to the extent that the seller establishes

a. a right to recover damages from non-acceptance or repudiation (market-contract price diff plus incidental damages, but less expense saved by buyer’s breach; 2-708)

b. 2-708 also states that the seller is entitled to its profit (including reasonable overhead) . . . together with any incidental damages; due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

Variable expenses – expenses pertaining to the contract at hand.  In a breach, these costs are saved and should be subtracted from lost profits. Courts do not generally include fixed costs in the calculation

· Only when the breach ends ongoing business should fixed costs be subtracted with variable costs
· Fixed costs are not to be subtracted from lost profits b/c they occur with or without breach. 

Exceptions to 2-708
Inexhaustible Supply (Neri v. Retail Marine Corp)
· where dealers or sellers have an unlimited supply of products to sell, the failure of one sale is in fact a loss. 

a. The resale to replace the breaching buyer costs the dealer a sale, b/c had the breaching buyer performed, the dealer would have made two sales instead of one. 

b. measure of damages should be dealer’s profit on one sale.

c. not considered resales, they are considered sales that would have taken place anyway. Thus not applicable to 2-706 

Lost Volume Seller
· If the seller is a lost volume seller, in which case the buyer could and would have the benefit of both the original sale and the resale contract, the proceeds of the resale are not to be credited to buyer as 2-708 otherwise requires.

Damages available under the CISG
CISG Art. 35 – the seller must deliver goods which are of the quantity, quality and description required by the contract, and the goods do not conform with the contract unless they possess the qualities of goods which the seller has held out to the buyer as a sample or model.

CISG art. 36 – seller is liable in accordance with the contract for any lack of conformity

CISG art. 25 – fundamental breach results if the breach is such a detriment to the other party that it deprives him of what he is entitled to expect under the contract, unless the party in breach did not foresee and a reasonable person of the same kind in the same circumstances would not have foreseen such a result

CISG art.46 – if the breach is fundamental, the buyer can either require delivery of substitute goods, or under CISG art 49. – can declare the contract void and seek damages.

CISG art. 74 – expectancy damages – damages will be equal to the loss, including profits, suffered as a consequence to the breach. Damages may not exceed the loss which the breaching party foresaw or ought to have foreseen.

· Damages are limited by foreseeability of breaching party

Limitations on Damages
Mitigation

Mitigation Rule: After an absolute repudiation or refusal to perform by one party to a contract (through notice or otherwise), the other party cannot continue to perform and recover damages based upon full performance.

· P cannot hold D liable for damages which need not have been incurred (cannot pile up damages)

· P (seller) has duty to mitigate damages caused by D’s breach by: 
· terminating further loss to himself in a diligent and reasonable manner
· in a commercially reasonable manner
· Does not matter if one reasonable choice is more beneficial to the defaulter than another reasonable choice

· not required to make unreasonable personal outlays of money or to sacrifice substantially a right of his own

· He may receive damages for costs up to the repudiation and any lost profits as a result of breach. (2-715)
· Where both P and D have equally reasonable opportunity to reduce damages by the same act, the D is in no position to contend P’s failure to mitigate
· Mitigation rule curtails or violates the expectation interest. 
· Plaintiff will be put in as good a position had contract been performed, unless they fail to take reasonable measures to mitigate damages.
· Seller is not required to mitigate under 2-704
UCC § 2-704(2) and § 2-715(2)(a)

Restatement Second § 350 – Avoidability as a Limitation on Damages p.295

Mitigation in discharge from Employment 

Measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment. (Shirley McClaine v. 20th Centrury)
· employer must show that other employment is comparable, or substantially similar.

· Other employment issues to consider:

· Similarity of the work (inferior or comparable)

· Distance from home

· Cost to employee, advantages of employment 
· Damage to reputation – often too speculative, hard to determine
· Loss of opportunity to practice employment or obtain other opportunities (consequential) 
· Other social or policy concerns

· Employee can recover any necessary and reasonable disbursements made in effort to avoid or mitigate (find other job, etc.)

· despite fact that they aggravate rather than a mitigation damages
· If the employee does accept different and inferior employment, the earnings will be used in mitigation of damages.

Loss of identifiable professional opportunities - most courts look to award when there is sufficient evidence that the breach proximately caused an injury to employee’s future opportunities. 
Loss of opportunity to practice the employee’s profession – is often allowed

· Generally, the employer does not have the duty to provide work for his employee, but may utilize his employees services when and how he chooses so long as employee is paid for them
· Exception: when the employee’s reputation will suffer if he is not allowed to work

· contract was made to allow the employee to work during its term

· Depends on: 

· circumstances of the agreement for employment

· the nature of the employment (dependent upon being seen?)
· Restatement § 433: obligation to furnish work arises if the employee materially benefits from performing the duties described in the contract

· May be acquisition of:

· skill or reputation

· subsidiary pecuniary advantages

· often occurs with public performers whose reputation is enhanced by appearance
Foreseeability

D is only liable for the damages foreseen, or which might have been foreseen, at the time of the execution of the contract. (UCC § 2-715(2))
· 2 parts to foreseeability (depend upon knowledge possessed):

· Ordinary damages: can recover for any damages that are ordinary, common, or naturally occur b/c of this type of breach
· Special circumstances: damages outside the ordinary must be known or communicated at time of K
· Not liable where the damage is foreign to the obligation, not contemplated at the time of the K, and to which the parties had no intentions to submit to.

· Foreseeability measures may consider:
· Notion of Probability: The probability of harm occurring from the breach may also be a factor
· Disproportionate Compensation – if justice indicates that the recovery is not justifiable, we cannot make the breaching party the insurer of the buyer. They will not be responsible for the full amount. Certain circumstances might not be known and cannot charge full recovery if it would put them out of business.
· Causation - Damages must be caused by the breach or have been a substantial factor in bringing about the harm (a foreseeable cause) – remedy depends upon how substantial

· Public Policy – do not want to discourage people from entering into contracts

· Parties intentions to submit to liability of contract must be considered

· Requires a direct causal link to breach, b/c if we allow any cause (ex. Ones not foreseen or contemplated) we might dissuade people from entering contracts

· loss of business measure, rather than loss of profits

· Market Price: In cases of a delay in delivery, where a products market price falls, D will be liable for damages resulting in the drop in market price

· The diff b/w market value of goods at time of dispatch and market value at time of actual delivery

· changes in market prices of products is reasonably foreseeable

· lost rental value in certain cases

Restatement Second § 351 – Unforeseeability and Related Limitations on Damages - Reliance damages may be awarded where applicable
UCC § 2-715(2) - Consequential damages are limited by foreseeability: if buyer does not attempt to obtain cover, consequential damages, including lost profits, may not be recoverable
Certainty

We want to fulfill the expectation damages, but when the expectation is uncertain, we except to fulfilling that expectation.

· Def: Alleged losses must be capable of proof with reasonable certainty. 
· Speculation: It may not be merely speculative, possible, or imaginary. 
· the rule does not require absolute certainty or mathematical precision, but the calculations must be based upon reliable factors without undue speculation
· Projections: May not be projections that are subject to adjustment and modification 
· evidence via projection, no matter how massive and advanced the methods may be, is not absolute evidence and, therefore, may contain too many speculative assumptions and too few known facts (Kenford Co. v Erie County)

· Proximate Cause: Must be reasonably certain and directly traceable to the breach, not remote or the result of other intervening causes

New Business Standard – new business seeking to recover for loss of future profits is subjected to a stricter standard

· Lack of experience upon which to estimate lost profits with the requisite degree of certainty

· calculation of their profits may be too speculative

· New trend: toward abrogating the standard that new business cannot recover lost profits has emerged - now courts tend to rely on the facts involved, rather than a special standard

All-or-Nothing Rule – if proof of loss is greater than 50%, injured party’s damages are reasonably certain and all is awarded.  If proof is just below this level, damages are speculative and he is awarded nothing.

· Dramatically out of touch with the reality of probability
· EX) in contests – expulsion from a limited class of competitors can be very substantial and not subject to percentages

· Value of chance: you possess the opportunity to win, what is the value of your loss of that chance? 

· If market for it (lottery tickets), the value is that market price
· Where there is no market, the value of chance is the price that a willing buyer of the chance would pay to a willing seller at time of breach. 

· Based on expected value of the chance at the time of breach

Restatement Second § 352 – Uncertainty as a Limitation on Damages
Liquidated Damages

Cancellation Clause or provision in the K that specifies the consequences of breach
· Generally – courts will enforce so long as satisfied that the clause is not a penalty 

· Penalty = fixed, not as a pre-estimate of probable actual damages, but as a punishment, the threat of which is designed to prevent breach

· Double recovery, excessive recovery, makes them better off

· Factors
· Reasonable forecast - the amount fixed must be a good faith, reasonable forecast of the anticipated or actual loss for breach

· depends upon the uncertainty or difficultly in assessing damages 
· the greater the difficulty in estimating damages, the more likely the liquidated damages will appear reasonable

· if enforced, must not result in an unconscionable reward 
· Difficult calculation – the damages from breach must be incapable or very difficult to accurately estimate 
· if actual damages are capable of accurate estimation (at time of K or at time of breach), liquidated clause will not be enforced b/c it is penalty
· then the non-breaching party will be limited to conventional damage measures

· two points of judgment to determine reasonableness
· at time of contract formation
· at time of contract breach
· battle of hindsight vs contract intent
· burden of proof of unreasonableness is on the party challenging the clause
· enables the avoidance of cost and uncertainty associated with litigation 
· Class summary of Rule: A liquidated damages clause will be enforced, unless the clause is not a reasonable estimate of Ps damages at time of contract creation or at time of contract breach (hindsight), or the actual damages are capable of accurate estimate.
· The clause is presumed to be reasonable, burden of proof is on challenging party
· Other Provisions that Limit Damages

· parties agree to limit damages to an amount that is less than actual estimated damages by setting an artificially low limit on damages
· these are called unliquidated damages provisions
· under UCC § 2-719
· provide that if the goods are defective, the seller’s responsibility is limited to repair or replacement of the goods (2)(b)

· limit or exclude liability for consequential damages (3)
UCC § 2-718(1) 
UCC § 2-719 – Contractual Modification or Limitation of Remedy
Restatement Second § 356(1) – Liquidated Damages and Penalties
Specific Performance

An equitable remedy (also injunctions) - SPce is not allowed unless the common law remedy of damages for a breach of K is an inadequate and incomplete remedy. (London Bucket Co. v. Stewart)
· Factors:

· Inadequacy of damages – SP is only granted when damages are not adequate to protect the injured party, considers:

· Whether damages can be ascertained with sufficient certainty
· Money cannot purchase a substitute for the contracted for performance (unique)
· Mere difficulty in proving damages is not enough
· Definiteness – contract terms must be definite enough to enable the court to frame an adequate order

· Difficulty of enforcement – SP not granted where there is likely to be significant difficulty in enforcing or supervising the order

· Ordinarily in building construction contracts damages are an adequate remedy and specific performance would be too difficult for lack of court’s ability to superintend 
· Burden of Proof: P has burden of persuasion to show that damages are inadequate and require Specific Performance

· Injunctive relief is the norm in certain categories of cases:
· Contracts for sale of land: both buyer and seller can get SP awarded. RS § 360
· no fully liquid market

· hard to calculate damages

· specific performance does not create a continuing relationship, nor does it require great supervision by the courts

· Uniqueness of a particular location is generally not enough (Van Wagner) 
· Buyer can get SP b/c damages inadequate due to
· conjectural nature of market value of land
· Every piece of land is unique
· This concept of uniqueness has been rejected as of late
· Other properties are usually always available
· Seller’s right to SP rests on mutuality of remedy (if buyer can get it, so can I)
· Has been discredited, Now it is based on:
· uncertainty of damages
· need for formal termination of the buyer’s interest in order to resell
· Employment Contracts: non enforcement of SP RS § 367(1)
· unwise to attempt to extract a personal relation from unwilling parties
· but, employee is often left without a reasonable means of making a living, so courts consider SP
· courts never award SP on Ks for personal service
Benefits of allowing injunctive relief over damages

· Shifts burden of determining the cost of Ds conduct from the courts to the parties

· Parties are in a better position to determine cost of conduct

· This prevents litigation, thus reducing costs via private negotiations

· Prices and costs more accurately determined by the market than the government

· A battle of experts is less reliable than negotiations between the actual competing parties

Costs of allowing injunctive relief
· Often requires continuing supervision by the court

· Imposes costs on third parties

· Creates a situation of “bilateral monopoly” – two parties can only deal with each other

· Neither wants to concede

· Negotiations may break down b/c of a huge “bargain range” that both parties want to exploit to their advantage

· Can end up very costly, whereas substituting damages would be easier

The benefits and costs of allowing damages are the mirror image of injunctive relief.

· Benefits: Avoids cost of continuing supervision and third-party effects and bilateral monopoly

· Costs: diminished accuracy in the determination of value, ability to determine expenditures

Restatement Second § 359 – Effect of Adequacy of Damages
Restatement Second § 360 – Factors Affecting Adequacy of Damages
Specific Performance under UCC
Likely in the case of output and requirements contracts, where the item is not in ready supply
· In common law, harder to obtain b/c must prove that damages were not calculable

· No test for SP in contract for goods (UCC), it is an option of the buyers
· In US we tend to dislike SP b/c of our notion of efficient breach

· The UCC emphasizes uniqueness in sale of goods

· Comment 2. Picasso paintings, family heirlooms, these are irreplaceable and thus unique
General SP rule = SP of a contract will not be awarded where damages may be recovered (cover) and the remedy in a court of law is adequate to compensate the injured party.

· can be applied to personality (as opposed to real estate, etc) under proper circumstances
· Inadequacy may arise when one cannot achieve comparable cover (same duration as breached K, same price, etc.)
· Considerable expense and trouble in obtaining cover supports SP
· Laclede Gas Co. v. Amoco Oil Co. - Considers the extent to which the traditional rule of specific performance is modified by the UCC.
· Propane is not unique, so does not satisfy traditional rule of uniqueness

UCC § 2-709 – Action for the Price (Seller’s right to SP)
UCC § 2-716 – Buyer’s Right to Specific Performance or Replevin

UCC § 2-719 – Contractual Modification or Limitation of Remedy

Reliance and Restitution Measures

Reliance Measure 

The goal is to put the P in a position as if the K had never been made
· Usually based on costs incurred in performing or preparing to perform

· To compensate for the detriments suffered in reliance upon the K

· Profit too Speculative: Reliance is used where expectation damages are difficult to determine or in cases where profits are not expected or too speculative.
· Promissory Estoppel: P may recover expenses made in reliance upon the K, when those expenses are entirely a loss due to breach - P would not have incurred such expenses if it were not for this reliance. (Security Stove v. American Rys. Express)
· it is less than expectation, common in quasi Ks
· Patient-Physician Contracts - If expectation and restitution actions for breach of such a promise are maintained, the doctors will be frightened into practicing ‘defensive medicine.’

· Can be treated more intermediately, not as restitution damages (too meager), not as expectancy (too excessive), but as a reliance measure 
· Foreseeability: If breacher has knowledge of expenditures already spent (foreseeability) in reliance upon his duty to the K, then he can be liable to pay for those damages.

· Certainty: Even though gross receipts, and thus profits cannot be determined with requisite degree of certainty in certain situations, expenses incurred up to the point of breach can be and are allowable as damages.
· Limits: 

· limited to contract price - will not exceed expectation interest

· but – if D can prove that P would have lost money, can be used to offset
· A loosing K (quasi): P may recover his expenditures in preparation for performance of a contract, less what the promisor can show the promisee would have lost if the K had been performed. 
· Expenditures Prior to K: expenses incurred prior to contract are recoverable only if they were spent with knowledge of the D’s common law duty (delivery of goods on time) and no other way to complete performance - reliance
RS § 90 Comment d: relief may sometimes be limited to restitution of damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.

UCC § 2-708(2) considers fixed costs of overhead – cannot be used to compute damages
Restitution Measure 

Upon material breach, a non-breaching party should first get his expectation interest, but if that is unjust or not likely (K for labor, etc.), then we look to restitution
· Generally: defined as the value to the D of the Ps performance. 
· Goal is to prevent unjust enrichment
· not limited to K price if D has been enriched to greater extent by Ps performance

· seeks to force disgorgement of Ds gain in order to prevent the D’s unjust enrichment
· When used: 

· Often when expectation interest is not sufficiently certain
· Quasi Ks: In part performance only; Not available when P has fully performed
· Based on the benefit conferred, If P did not confer a benefit on D, then P is not entitled to any restitution

· available even if no contract – restore where a person has been substantially harmed

· Ks under Duress – we must restore the P for the unjust enrichment of the D
· Quantum Meruit: Breaching P who has not substantially performed brings a quasi-contractual suit to recover value she has conferred on the D to prevent unjust enrichment

· Material Breach and Rescission:  implied condition that a contract will be performed, if that condition is not met and there is a material breach, the K may be rescinded and restitution sued for
· may be granted if:

· the facts show a substantial breach 

· that the injury caused by the breach is irreparable, and 

· that damages are inadequate, difficult or impossible to assess.
· Usually accompanied by mutual consent to rescind

· A party seeking to rescind must return the opposite party to a status quo ante (position prior to entering contract)
· Even if the K is a loosing K to the non-breaching party (quasi contract), a rescission allows them to tear it up and then sue under restitution for the performance already given to D (the breacher) to avoid unjust enrichment by D.
· sometimes the material benefit from breach is greater than the expectation interest
· This is not the benefit of the bargain theory
· quasi contract rule - not based on expectation or compensation of contract law
· Options for Measurement of loss: NOT LIMITED TO K PRICE
· To get Ds profits - his breach must be so material (lack of substantial performance - minor breach is not enough) that it is held to go to the essence of the K
· the more culpable the Ds behavior and the more direct the connection b/w the profits and the wrongdoing, the more likely the P can recover all of D’s profits
· Generally, mere breach is not enough to use profits as remedy
· must be intentional or substantial wrongdoing
· OR no other means of measuring enrichment
· Market Value: based on market value rendered to the D or how much the D would have to pay to substitute or acquire the Ps performance, regardless of the value to D
· Others: 

· Increased assets from the receipt of property
· Use value of any benefits, as measured by
· Market indicators like rental value or interest
· Actual gains for use of benefit
· Gains realized by D upon sale or transfer of an asset received from P
· Collateral or secondary profits earned by the D by use of an asset received from P or even the savings effected by use of the asset.
· D can be credited for the amount of his contribution (effort and investment) to the contract in determining restitution
· Restitution in Favor of a P in Default (not really remedial in nature)
· Quantum meruit: “As much as he deserved”
· allowing a breaching promisee to recover the reasonable value of his services given
· irrespective of whether he completed the K or would have lost money on the K and been unable to recover in a suit on the K 

· Recovery limited to pro rata K price (ie. 1/3 of performance, get 1/3 of K), less the Ds damages by the breach
· Market rate: Measure of value is the amount for which such services could have been purchased by one in the same position as P at the same time and place 
· UCC § 2-718(2)-(3) – Liquidated Damages – partial restitution to breaching buyer
RS § 344 – Purposes of Remedies

RS § 345(c) – Judicial Remedies Available

RS § 370 –Requirement that Benefit be Conferred
RS § 371 – Measure of Restitution Interest
Restitution measured by:

a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position

b) the extent to which the other party’s property has been increased in value or his other interests advanced

ASSENT

Interpretation

Subjective Intent = state of mind, or what a party “really” meant

Objective Intent = what the party expressed, or “seemed” to have meant

· Outward manifestations: courts look to the outward expression of a person as manifesting his intention rather than to his secret and unexpressed intention. 
· Mental assent of the parties is not requisite for the formation of a K 

· Conduct of the parties in accordance with the K may create belief of intention
· Undisclosed intentions: If words or acts of a party have but one reasonable meaning, his undisclosed intention is immaterial 
· Except when an unreasonable meaning which he attaches to his manifestations is known to the other party.
· A joke is binding unless both parties have reason to know it is a joke (Lucy)
· A party’s outward manifestations of intent to contract trump a subjective intent to not contract.
· Contract law favors the objective intent (reason to know) of parties, rarely will subjective intent (know) rule, unless supported by outward manifestations.

Restatement Second § 20 – Effect of Misunderstanding

Restatement Second § 201 – Whose Meaning Prevails

Meeting of the minds (Raffles v. Wichelhaus)
· Courts will void a contract that hinges upon an ambiguous term not agreed upon by the parties

· no mutual assent, no meeting of the minds - contract not binding

· There may be cases where K is binding without meeting of minds, as in Lucy where there was outward manifestations proving intent.

· P has the burden of showing what their subjective intent was (Frigaliment - chicken case), if not, there is no mutual consent and K may be dismissed

· If neither party can be assigned greater blame for the misunderstanding, cannot enforce either’s interpretation, and thus both parties are allowed to abandon the K without liability

Intent – important in three situations

· to contract (Lucy, Embry)

· subject matter (Chicken case, Raffles)

· rights and obligations (MCC-Marble)

· In determining intent in a disagreement of K:

· FIRST – look at the language of the contract

· Any definitions within?
· Try to decipher the essential purpose of the K
· SECOND – decipher outward manifestations of intent

· Exchange of information

· Statements made

· Trade usage

Subjective Intent may be Used: ( MCC-Marble v. Ceramica Nuova)
Subjective intent of parties will be used if both parties had same subjective intent, or both parties knew or could not have been unaware as a reasonable person what was subjectively intended. 

· Intent viewed at time of K

· Gap fillers, where the parties do not include terms on certain topics, the CISG will include a gap filler rule to settle the issue. (article 8, 50, 30, etc.)

· Goal of contracts is to fulfill the parties’ intentions – we must consider the subjective intent of the parties to do so. 

· thus, the RS contains both types of intent

· but, the CISG requires that you prove the subjective intent via material fact (affidavit)
Four Subjective Principles of Modern Contract Law:
1. If the parties subjectively attach different meanings to an expression, neither party knows that the other attaches a different meaning, and the two meanings are not equally reasonable, the more reasonable meaning prevails (RS § 201(2)(b))

a. The subjective element is that the more reasonable meaning will prevail only if one of the parties has actually (subjectively) attached that meaning to the expression.

2. If the parties subjectively attach diff meanings to an expression, neither party knows that the other attaches a diff meaning, and the two meanings are equally reasonable, neither meaning prevails. (RS § 20(1)) – Raffles v. Wichelhaus
3. If the parties subjectively attach the same meaning to an expression, that meaning prevails even though it is unreasonable.  – purely subjective (RS § 201(1))
4. If the parties, A and B, attach diff meanings, M and Y, to an expression, and A knows that B attaches meaning Y, while B does not know that A attaches meaning M, meaning Y prevails even if it is less reasonable than meaning M. (RS § 201(2))

Problems of interpreting purposive language

Every sentence has context, and each party often has diff intentions

RS § 202 – Rules in Aid of Interpretation

RS § 203 – Standards of Preference in Interpretation
RS § 204 – Supplying an Omitted Essential Term - When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court

Perpetual Duration: Without expressly stated, the law will not imply that a contract calling for continuing performance is perpetual in duration.

· If parties don’t clearly express a term of duration of a contract, the courts may inquire into the intent of the parties and supply a fair and reasonable duration considering the surrounding circumstances and the parties’ intent. (Haines v. New York)
· Exceptions: Cannot apply this rule to K for employment (at will) or exclusive agency, distribution, or requirements Ks

The Role of Usage, Course of Dealing, and Course of Performance

RS §§ 219-223

RS § 220 – Usage Relevant to Interpretation

RS § 221 – Usage Supplementing an Agreement

RS § 222 – Usage of Trade
RS § 223 – Course of Dealing
When parties give different interpretations to an expressed term, the court may resort to usages of the trade to explain its meaning. (Berwick & Smith v. Salem)

· where usage is established, presumption is that the parties contracted with reference to it – the usage is part of the K (RS § 220)

· existence of usage is determined as a question of fact by jury, if embodied in code it is a question of law for court

· especially applicable when both parties are engaged in same trade, b/c each party knew or had reason to know of the usage

· Exception: when one of the parties had reason to know that the meaning attached by the other was inconsistent with the usage (RS § 220, 221)

· Furthermore, there must still be a meeting of the minds to enforce that the party should have known
UCC § 1-201(3): “agreement”, as distinguished from “contract”, means the bargain of the parties in fact, as found in their language or inferred from other circumstances, including course of performance, course of dealing, or usage of trade

UCC § 1-205 – Reasonable Time; Seasonableness - Reasonable time depends upon nature, purpose and circumstances of the action
UCC § 2-208 – Course of Performance or Practical Construction
UCC § 2-209 - If you try to change a K term prior to a transaction, must be done in accordance with waivers (2-209), or the court will refer to the language of the K.

UCC § 1-303 - Course of Performance, Course of Dealing, and Usage of Trade

Hierarchy: The more specific to a particular transaction terms become, the greater weight they carry.

1. Express terms of the K prevail over all, then 
2. course of performance, then 
3. course of dealing, followed lastly by 
4. usage of trade 
Offer and Acceptance
RS §§ 17-70 – sections dealing with offer and acceptance

Offer Defined: RS § 24 – an offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

· If determined that an offer was made, this creates in the offeree a power of acceptance (the power to conclude a bargain, and thus, an enforceable K by accepting the offer) RS § 35
· RS § 50 – Acceptance of Offer Defined: assent to the terms thereof made by the offeree in a manner invited or required by the offer

· May not need offer and acceptance, so long as you have assent (RS §§ 17, 22)
· Closings of corporate mergers may be an example of K based on assent only – parties simply mutually agree on drafts of agreement.

· Things such as reservations and appointments are not legally binding Ks b/c there is no intent to be bound by them

Advertisement: An advertisement (or any type of offer) is unilateral and may be withdrawn, but only prior to acceptance. 

· Is it an offer or an invitation to make an offer? Depends upon the legal intention of the parties and the surrounding circumstances
· Where an offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer, acceptance of which will complete the contract.

· Court will look to language in the advertisement, such as the terms “want” instead of “offer”, and the specification of time for delivery or acceptance

· If the goods are clearly identified, and have clear prices not negotiable, it is an offer.
· Public policy to prevent unfair advertising tactics – seller bound to his ad
· But, we are wary, b/c we do not want to stifle advertisements by binding the advertiser – no one will advertise, bad for society
· Modification of an advertisement offer must be made prior to acceptance

· An ad is good enough to be a writing to bind the seller under Statute of Frauds

Uniform Deceptive Trade Practices p.509 

A person engages in deceptive trade practices where he advertises goods or services with intent not to sell them as advertised or not to supply reasonably expectable public demand unless there is a limitation of quantity disclosed in advertisement. Remedy may be specific performance. Proof of monetary damages, lost profits, or intent to deceive is not required.
Termination of the Offeree’s Power of Acceptance

RS § 36 – Methods of Termination of the Power of Acceptance

1. Rejection or counter-offer by the offeree (§§ 38,39,40)
a. Rejection: An offer is rejected when the offeror is justified in inferring from the words or conduct of the offeree that the offeree intends not to accept the offer not to take it under further  advisement – simply learning of the intent to reject is enough (§ 68)

i. power of acceptance is terminated by rejection of the offer unless the offeror has manifested a contrary intention OR manifests an intention to take it under further advisement.
b. Counter-offer or conditional acceptance: Acceptance may not impose additional conditions on the offer, nor may it add limitations 
i. constitutes counteroffer and requires acceptance by original offeror before K exists
ii. Caveat: if the conditional language is clearly independent of the K, such that the meaning of the acceptance is positively and unequivocally to accept the offer whether or not the conditional request is granted, acceptance may be valid.
1. If you have other conditions you would like met, but still want to accept, must clearly indicate that the offer is accepted as is, but there are additional requests that you would like considered
iii. Condition that relieves the offeror of a material obligation is not an additional term and does not invalidate the acceptance (yeah, we accept, but you don’t have to paint)

1. violates the mirror-image rule - terms of acceptance must mirror the terms of the offer 
a. no longer followed, instead we look to the facts and effects of the additional terms or conditions (UCC § 2-207)
iv. RS § 59 – Purported Acceptance which Adds Qualifications: if acceptance is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance it is a counteroffer.
2. Lapse of time (§41, 49)
a. terminated at time specified or at end of reasonable time if not specified
b. reasonable time is matter of fact, depending upon the circumstances existing (was the offer to be open only during the time of the meeting, or thereafter?)
i. depends upon nature of K and the usage and business practices
c. offer sent by mail is seasonably accepted if an acceptance is mailed at any time before midnight on the day on which the offer is received
3. Revocation by the offeror (§§ 42,43,46,45, 68, 87) 
a. If no form of acceptance is indicated by offer, Revocation by offeror is effective up until acceptance – unless option K made by part performance or reliance
b. RS § 42 – Revocation by Communication from Offeror Received by Offeree
i. An offoree’s power of acceptance is terminated then the offoree receives from the offeror a manifestation of an intention not to enter into the proposed contract.
c. RS § 43 – Indirect Communication of Revocation 

i. An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter in to the proposed K and the offeree acquires reliable information to that effect. (such as selling to someone else - Dickinson v. Dodds)
1. There was no consideration to keep the offer open, so Dodds could revoke his offer at any time, terminating Dickinson’s power of acceptance. (some courts allow nominal consideration in option contracts)
d. RS § 68 – What Constitutes Receipt of Revocation, Rejection, or Acceptance: 
i. written revocation, rejection, or acceptance is received when the writing comes into the possession of the person addressed, or of some person authorized by him to receive it for him, or when it is deposited in some place which he has authorized as the place for this similar communications to be deposited for him

e. Auctions (Payne v. Cave)
i. The act of an auctioneer is merely an invitation to bid, not an offer. It is assumed to be in reserve if not otherwise stated.
1. Auction without reserve - legally bound to sell to highest bidder. 
2. Auction with reserve (reservation price below which the seller is not willing to sell), is nothing more than an offer on one side, which is not binding on either side till it is assented to. 
a. seller can revoke article at any time or not accept bid

b. invitational offer to bid with a conditional minimum price

c. Last person to bid at auction in reserve is a conditional purchaser, if nobody bids more. (he will buy at his conditioned (bid) price).
3. Retraction of a bid does not revive previous bids.
ii. Sale on the Internet – UCC applies, but contractual provisions can be set up to bind bidders to acceptance and sellers to offers. Otherwise, an offer is presumed in reserve, and neither party is bound.
iii. RS § 28 – Auctions
iv. UCC § 2-328 – Sale by Auction
f. Irrevocable offers: Option K 

i. RS § 37 – Notwithstanding §§ 38-49, the power of acceptance under option K is not terminated by rejection or counteroffer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty.
ii. An option is a continuing offer, and if supported by consideration, it cannot be withdrawn before time limit. 
iii. In a unilateral K, an offer cannot be accepted by promising to perform; rather, the offeree must accept, if at all, by performance, and the K then becomes executed.
iv. Under promissory estoppel, plaintiffs are entitled to enforcement of Ds promise only if the promise induces them to take action of a definite and substantial character and if injustice can be avoided only by enforcement of the promsie.
g. RS § 45 – Option Contract Created by Part Performance or Tender
i. Applies to parties beginning to perform – later in timeline, more reliance

ii. By beginning to perform a unilateral K, the offoree relies and K is enforceable b/c creates consideration by his detriment
iii. When offer invites an offeree to accept by rendering performance and does not require a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance. 
1. must be part of the actual performance invited in order to preclude revocation

2. cannot be used where acceptance by promise is requested

iv. by beginning performance or part payment the offeree has “paid for”(by detriment or whatever) the option to keep the offer open
v. binds the offeror to the K if accepted, but also binds the offeree to give full consideration in specified or reasonable time
vi. Option must still have elements of consideration (benefit/detriment that is bargained for by both)
1. E.g. an offeror offers $20 to walk across the bridge, when the offeree gets half way, the offeror revokes. The unilateral K is binding under part performance.
h. RS § 87 – Option Contract (p.246) – closely related to § 90
i. Applies to parties preparing to perform – involves Promissory Estoppel
1. can apply to offers that accept by promise or performance

2. merely has to reasonably induce action or forebearance
ii. Offer is binding as option contract if it involves detrimental reliance: 
1. it is signed by the offeror, recites as purported consideration for making of the offer, and proposes an exchange on fair terms within a reasonable time, or is made irrevocable by statute. 
2. If it should reasonably be expected to produce action or forebearance of substantial character, and is relied upon in such a way, then the option is binding to the extent necessary to avoid injustice. (reference to § 90)
iii. Detrimental Reliance in the Bid Process - Cases involving a general contractor alleging reliance on a subcontractor’s bid. 
1. General contractors invite offers (bids) and will accept the best bids (offers) from subcontractors. 
2. In responding to a bid, can revoke where there is a mistake only before the offer has not been accepted, HOWEVER:
a. Unless a bid indicates that it is revocable at any time, it may be relied upon and is enforceable.
b. Thus, reliance and part performance/tender may serve the same purpose in making a K enforceable
c. Consideration is not always necessary where reasonable reliance has occurred, but must have a promise (subcontractor’s offer keeps the offer open – it is a subsidiary promise and fulfills § 90)
d. General Contractors reliance can be undercut by bid shopping, bid chopping, and bid peddling.
i. Irrevocable offers: Firm Offers (UCC § 2-205) (p.40)
i. A signed offer to buy or sell goods that gives assurance that it will be held open is not revocable for lack of consideration during the time stated or reasonable time if not stated. 
1. must be in a signed writing
2. must give explicit assurance that the offer will be held open
3. In no event shall the period of irrevocability exceed 3 months. 
ii. Counter to K theory and need for consideration  - here K is binding while only one side bound, but the other side relies
iii. ONLY applies to merchant buyers/sellers as offerors (those in commercial settings)
iv. Honest mistakes or reliance on an obviously disproportionate bid should be considered and perhaps allow revocation of firm offer
v. CISG art. 16 – 19
1. Firm fair offers similar to UCC
2. Art 2 indicates who Applies
4. Death or incapacity of the offeror or offeree (§48)
a. Power of acceptance is terminated when either party dies or is deprived of legal capacity to enter into the proposed contract.

5. by the nonoccurrence of any condition of acceptance under the terms of the offer
a. Offeror is the master of his offer, any conditions he states must be met 
b. Acceptance must be in the form invited by the offer. (RS § 50)
c. Under Statute of Frauds, agreements must only be signed by party to be charged, not the seller
Mechanics of a Bargain: Transacting at a Distance

Communications my mail, phone, or electronic means. RS § 30, 49, 60, 63-67
· Mailbox Rule – acceptance is effective upon proper dispatch, regardless of whether it ever reaches offeror (RS § 63)
· unless otherwise provided in offer, manifestation of acceptance is binding once out of the offeree’s possession, without regard to receipt (RS § 42 and 63)
· K liability: arises when acceptance was mailed
· Exceptions: 
· when the offer indicates otherwise - terms of acceptance, they must be followed
· acceptance under option K is effective upon receipt
· Withdrawal of a dispatched acceptance – mailbox rule still stands, despite the ability of the offeree to reclaim acceptance or send revocation by faster means before acceptance received

· later sent revocation does not revoke already dispatched acceptance, regardless of time of receipt
· Revocation (rejection, counteroffer, etc.) effective on receipt
· Dispatch of both acceptance and rejection – RS § 40: rejection or counter-offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but if the letter of rejection is sent before the acceptance, the acceptance must be received prior to the rejection in order to be effective.
· Exception to receipt rule: when offeror relies upon a rejection sent subsequent to acceptance, but received before the acceptance, his reliance enforces the revocation

· in this case acceptance must be received first – as in an Option K 
RS § 30 – Form of Acceptance Invited

RS § 49 – Effect of Delay in Communication of Offer
RS § 60 – Acceptance of Offer Which States Place, Time, or Manner of Acceptance
RS §§ 63 – 67 (Concerning mailbox rule)

UCC § 2-206 – Offer and Acceptance in Formation of K

· The Case of Electronic Commerce 
· RS § 64 – Acceptance by telephone or other medium of substantially instantaneous two-way communication (email) follows the rules of face-to-face acceptance, effective upon dispatch. 
· However, the problem is that electronic messages are typically not read upon dispatch, and seem to fall under the mailbox rule? Thus, the Uniform Computer Information Transaction Act reverses the mailbox rule:
· Receipt of an email is effective when received even if individual is unaware of receipt, thus acceptance by email is effective upon receipt of the acceptance.
· Risk is placed on the sending party if receipt does not occur
· Does not establish that the content sent corresponds to the content received

Mechanics of a Bargain: Modes of Acceptance

RS § 32 – In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests, or by rendering the performance, as the offeree chooses
UCC § 2-206(1) – unless otherwise indicated by language or circumstance 

· offer is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

· deals with notification and shipment of goods

1. Acceptance by Act  (unilateral Ks)

a. RS § 54 – Acceptance by Performance; Necessity of Notification
i. if offer invites acceptance by rendering performance, no notification is necessary unless the offer requests notification
ii. if offeree has reason to know that offeror has no adequate means of learning of the acceptance by performance with reasonable promptness and certainty,  K is not binding unless
1. offeree exercises reasonable diligence to notify the offeror of acceptance (mail, etc.)

2. offeror learns of performance within a reasonable time

3. offer indicates that notification is not required

b. UCC § 2-206(2) – where the beginning of performance is mode of acceptance an offeror who is not notified within reasonable time may treat the offer as having lapsed before acceptance

c. Full or Part performance takes a K out of the statute of frauds
i. It is only intended to defraud others by pretending there is a K, not to be used as a tool to defraud where there indeed is a K

ii. past consideration does not exist where party continued to perform

iii. Part performance governed by RS § 45, 54, 56, 87

2. Subjective Acceptance? (Zamora not sure here - RS § 20 and 201)

a. RS § 56 – Acceptance by Promise; Necessity of Notification
i. Unless otherwise stated, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.
1. look to the unambiguous terms of the K or intent of the parties
2. notice of part performance is different from notice of full performance – what does the offeror expect?
b. Revoking a contract is not possible (can revoke an offer, can sometimes revoke an acceptance under UCC, but cannot revoke a K – must be mutually rescinded)
c. Must take care to determine what correspondence was intended to be acceptance – look to the language or intentions of parties
3. Acceptance by Conduct

a. RS § 30 – exclusive methods of acceptance must be followed, but if mere suggestions of methods of acceptance are made, other methods are not precluded
b. Performance in compliance with the K, without objection, constitutes acceptance of the offeror’s terms
i. Conduct cannot be equivocal – must be consistent with terms
ii. If subsequent agreements occur, with similar terms, there is offer and acceptance each time if performance is complete even without express acknowledgement.
c. RS § 69 – Acceptance by Silence or Exercise of Dominion
i. Silence and inaction generally not assent, but can operate as an acceptance in the following cases only:
1. offeree takes the benefit of offered services with reasonable opportunity to reject

2. offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction and in doing so the offeree intends to accept

3. previous dealings indicate that the offeree should notify the offeror that he does not intend to accept

d. In answering a question of offer and acceptance

i. first, look to see if K has been formed under UCC § 2-204 and 2-206
1. indicates that shipping of goods constitutes K

ii. Then look to language 

1. can use 1-103, which says any common law is applicable so long as not displaced by UCC

2. thus, we can apply rules of RS

4. The Effect of Using a Subcontractor’s Bid

a. Based on RS § 19, the conduct of a party is not considered manifestations of assent unless he had reason to know that the conduct would be viewed as assent to the K. 

i. A subcontractor merely offers a bid and is not bound by it unless the general K relies on the bid. 
ii. A general Kter solicits bids and is never bound unless manifests acceptance of it 

1. manifestation may be evidenced by statement that low bid will be used

2. listing the subcontractor or using the subcontractor’s figures is not manifestation. No K formed. No reliance by sub. 

iii. imbalance – subcontractor can be bound by promissory estoppel, while the general is free to negotiate with others
1. but subcontractor does not really rely, he issues many bids with little effort
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